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PROCEEDI NGS

11: 11 a. m

PRESI DI NG MEMBER DOUG.AS: Good nor ni ng,
everybody. Wl conme to the Energy Conmission for this
evidentiary hearing on the conplaint agai nst and request for
i nvestigation of Cal CERTS, I ncorporated.

| would Iike to begin by introducing the
Commttee. | am Commi ssioner Douglas; | amthe Presiding
Menber of this siting conmttee -- not siting, this is a
conpl aint conmttee.

To nmy left is our hearing officer, Kourtney
Vaccaro, and to her left is Conm ssioner MAllister, the
Associ ate Menber of this Committee. To his left is David
Hunger ford, Comm ssioner MAllister's advisor. To ny right,
Gal en Lenei, ny advisor, and to his right, Jennifer Nel son,
al so ny advi sor.

So again 1'd like to wel conme you here and ask the
parties to introduce thensel ves, beginning with the
Conpl ai nant s.

MR. HADDOCK: Good nmorning. M nane is David
Haddock appearing on behal f of Conpl ai nants Eri k Hoover and
Patrick Davis. To my right is M. Hoover and to his right
is M. Davis.

PRESI DI NG MEMBER DOUG.AS: Thank you very nuch.
And Cal CERTS, pl ease.
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M5. LUCKHARDT: This is Jane Luckhardt from Downey
Brand on behal f of Cal CERTS. And sitting to ny right is
Shel by Gatlin and to her right is Sandra Collier, both from
Downey Brand. And al so behind ne is Andrew Collier from
Downey Brand, unrel ated but nonethel ess. And then we have a
| ot of folks here from Cal CERTS. W have Charlie Bachand,
we have M ke Bachand, we have Russ King, Mark Wese and Tim
O Neil. Thank you.

PRESI DI NG MEMBER DOUG.AS: Thank you very nuch.

Are there any representatives of public agencies
or any representatives of public officials here today or on
t he phone?

(No response.)

PRESI DI NG MEMBER DOUGLAS: Very well. Wth that,
with the introductions out of the way, I'Il turn this over
to the hearing officer.

HEARI NG OFFI CER VACCARC: Thank you. | am al nost
enbarrassed, but not quite, to start this proceeding out to
mention that | had a handout for the parties and for the
Conmm ssioners. It's a conbined exhibit list that is
intended to just sort of ensure that everything that was
intended to be admtted into the record is, in fact,
admtted. Wiatever is rejected that the record is clear
that it was rejected.

| wanted that to be sonething available to
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everyone at the beginning of the proceeding but | think
what's going to happen is sonetinme |ater before the record
cl oses today we will go back and use that tool to ensure
that all of the housekeeping is taken care of.

So ny apologies to the parties for handing you
sonmet hing and then quickly snatching it away. But it's
really a housekeeping tool. It has no substantive inpact,
the task that we would be using that list for. It doesn't
affect the ability of the parties to nove forward today.

That sonmewhat enbarrassed adm ssion aside, | want
to orient everyone in the roomand those on the phone to why
it is that we're here today. This conplaint and
i nvestigation proceedi ng was brought by M. Hoover and
M. Davis against Cal CERTS, Inc. and it relates to the
Energy Conmm ssion's Hone Energy Rating Systens Program
this is also knowmn as the HERS Program

In particular, M. Hoover and M. Davis had been
previously certified by Cal CERTS and then at sone point
| ater they were subsequently decertified.

What they have asked for in their conplaint and
their request for investigation are essentially three
remedi es. They have asked the Energy Conmi ssion to reverse
t he decision of Cal CERTS to decertify, them they have asked
that the Energy Conmm ssion investigate the way Cal CERTS

i mposes discipline upon HERS raters who are alleged to have

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © 0 N o 00 M W N R O

made m stakes, and the final renmedy is that they asked the
Comm ssion to require Cal CERTS to adopt a witten discipline
procedure that conplies with the HERS regul ations and with
the constitutional requirenents of due process.

So the proceeding before you today is a matter of
t he conpl ai nants maki ng their case and Cal CERTS respondi ng
to and defendi ng agai nst that case.

On Tuesday we conducted a prehearing conference
where we went over all of the various procedural matters
that would allow us to have an efficient proceedi ng today,
and also to assess the parties' readiness to nove forward
today. | think the parties ably and anply denonstrated that
they are ready to go today. | think they have all of their
W tnesses, they have all of their exhibits.

| think we are prepared to nove forward with the
exception of one |eftover housekeeping issue. And that had
to do with the request of the Conmttee of the parties that
soneti me between Tuesday and this norning, if possible, to
let us know if you were able to reach any stipulations with
respect to the exhibits that each of the parties is
proposing to have admtted in this proceeding.

So |l think we'll start with you, M. Haddock, hear
what you have to say in that regard, then we'll hear from
Ms. Luckhardt. And after that we're ready to go with

opening statenments. And opening statenents will, of course,
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begin with the conplainants and be foll owed by an openi ng
statenent by the respondent.

MR. HADDOCK: We did neet and my understanding is
that we reached an agreenent as to a nunber of the
conpl ainants' exhibits but not all of them W had -- and
Ms. Luckhardt can, of course, correct nme if | get it wong,
but my understanding is that we agreed to stipul ate
regarding the authenticity and adm ssibility --

HEARI NG OFFI CER VACCARGC |'msorry, M. Haddock
| need you to project, enunciate. Because | amreally close
to you and I"'mhaving a little difficulty.

MR. HADDOCK: COkay. My understanding is that we
reached an agreenent regardi ng conpl ai nants' exhibit -- al
but Exhibit 5, 21, 22 and 23.

HEARI NG OFFI CER VACCARO kay, |I'msorry, | was
distracted for a few seconds there. So just to clarify ny
under st andi ng, you have reached a stipulation with respect
to all of the conplainants' exhibits but for 5, 21, 22 and
237

MR, HADDOCK:  Yes.

HEARI NG OFFI CER VACCARO  And what exactly is that
stipul ation?

MR. HADDOCK: The stipulation is that they are
aut hentic and adm ssi bl e.

HEARI NG OFFI CER VACCARO. Ckay. Ms. Luckhardt,
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does that representation, is that sonething that you have
agreed to or that's consistent with your understandi ng?

MS. LUCKHARDT: Yes, that's correct.

HEARI NG OFFI CER VACCAROC. Great, thank you.
Anything with respect to the respondent’'s exhibits? Any
simlar stipulations?

MS. LUCKHARDT: Yeah, we --

MR. HADDOCK: Unh --

MS. LUCKHARDT: Go ahead.

MR. HADDOCK: | was going to say that we agreed to
stipulate on the sanme terns to all of respondent's exhibits.

HEARI NG OFFI CER VACCARO  kay. And the sane
ternms being properly authenticated and admi ssi bl e.

MR. HADDOCK: That's correct.

M5. LUCKHARDT: The only thing that we didn't
di scuss that | would like to confirmare 249 and 250, which
were the additional emails that we provided at the
prehearing conference. | didn't know if you had concerns
about those or if those were included in your previous
st at ement .

HEARI NG OFFI CER VACCARO  Before you answer,
M. Haddock. Ms. Luckhardt, | don't know, |'m having the
sanme difficulty with you. Perhaps if you could nove the
m crophone closer and really be on it that would be hel pful,

t hank you. M. Haddock.
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M5. LUCKHARDT: Ckay. | was stating that | -- we

had di scussed the list but | wanted to ensure that M.

Haddock meant to include 249 and 250. | don't know that
there is a problemwi th those but | just wanted to clarify
t hat .

MR. HADDOCK: That's right, we'll stipulate to 249
and 250 as wel |.

M5. LUCKHARDT: Thank you.

HEARI NG OFFI CER VACCARO  Thank you. | think with
that then we'll nove forward wi th openi ng statenents.
M . Haddock, if you renenber, | did give you an adnonition,
five mnutes. It is 11:20, five mnutes.

MR. HADDOCK: Thank you.
OPENI NG STATEMENT ON BEHALF OF COVPLAI NANTS

MR. HADDOCK: Not too nmany years ago the State of
California created a new profession, the HERS rating
prof ession. Men and wonen who want to becone prof essional
HERS raters get training on perform ng home energy
efficiency tests and they are certified to performthese
tests. Wthout a certification these tests cannot be
per f or med.

Eri k Hoover and Patrick Davis were certified HERS
raters. This neans they were trained and certified to
perform home energy efficiency tests. Cal CERTS certified

them as HERS raters.
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After being certified they perfornmed nany
t housands of tests. The HERS program says that one percent
of the tests a rater perforns nmust be retested by Cal CERTS
for quality assurance.

But even though M. Hoover and M. Davis have
performed thousands of tests over a period of years they had
never had any of their ratings retested by Cal CERTS until
| ast Cctober. Cal CERTS perfornmed quality assurance tests
for a handful of jobs, found sonme errors that Cal CERTS
believes M. Hoover and M. Davis commtted, and then
pronptly suspended their ability to work as HERS raters and
then decertified them \Wiich took away their ability to
ever work again as HERS raters.

There are two | egal issues presented in the
conpliant that M. Hoover and M. Davis filed. One, did
Cal CERTS foll ow the procedure that the HERS regul ati ons say
must be followed if a HERS rater fails a quality assurance
eval uati on.

The evidence will show that Cal CERTS did not
foll ow that procedure. Wen Cal CERTS di scovered that
M. Hoover and M. Davis had nade m stakes in sone of their
ratings, Cal CERTS should have made a note of the failures in
the rater registry and then done additional quality
assurance eval uations over a period of tine.

What Cal CERTS did instead is i mediately suspend
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their ability to work and then permanently decertify them

(Musi ¢ heard over WebEx.)

HEARI NG OFFI CER VACCARO | think this is a
perfect opportunity to rem nd those of you on the tel ephone
that we can hear you just as you can hear us. And what we'd
prefer is for you to hit the nute button so that we don't
have to hear you

But when you do hit the hold button what's going
to happen is what's happening now, which is the projection
of Muzak into our proceeding. Wich is actually pretty
di sruptive to the flow of narrative.

So we woul d ask, please hit the nute button,
pl ease do not hit the hold button. Wat we can do from our
end, of course, is nute all of you. But when the tine cones
that you mght wish to speak it mght make it harder for us
to recogni ze your wish to do so. So again, please do not
push the hold button. Please do, though, hit the nmute
button and we won't hear your paper shuffling, sighing and
background conversati ons.

My apol ogies to you, M. Haddock. If you would
pl ease continue. Start where you think you need to start to
conti nue maki ng your point.

MR. HADDOCK: It was actually not a bad place to
break if we had to break. (Laughter.)

The second | egal issue is about due process. |Is
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Cal CERTS so closely entangled with governnment that it should
be treated essentially like a part of governnent for due
process pur poses.

The evidence will show that Cal CERTS is very
closely entangled with government. Cal CERTS is so closely
ent angl ed that Cal CERTS essentially controls access to the
HERS rating profession. Wthout the approval of Cal CERTS a
per son cannot becone a HERS rater for newly constructed
homes. Cal CERTS is one of only two entities that can
provi de any certifications. CalCERTS is allowed to exercise
this control only because the state of California put them
in this unique position.

| f due process applies to Cal CERTS the question
is, what quantity or quality of |egal process was due to
M. Hoover and M. Davis before Cal CERTS took away their
ability to work in their chosen profession.

W will begin by showi ng what process was actually
provi ded to them

W will show that their ability to work as HERS
raters was taken away fromthem before they even knew it was
at risk. By the tinme M. Hoover and M. Davis were notified
that they had failed a quality assurance review their
ability to work had al ready been suspended. Cal CERTS had no
urgent reason to do this without notice. They had known

about possible quality assurance failures for nonths.
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11

The evidence will show that although the notice
that was given to M. Hoover and M. Davis told them of the
addresses of the houses where they had all egedly nade
m stakes it did not tell themwhat particular mstakes they
had made. It did not provide themw th any docunents or
data that they could have used to neaningfully defend
t hensel ves.

Whien M. Hoover and M. Davis attended an
intervieww th Cal CERTS to tal k about the errors Cal CERTS
still did not provide themw th docunents. It did not give
them access to the data to et themconpare their tests with
gqual ity assurance test results. Cal CERTS asked M. Davis
about tests done at hones that he did not even know had been
eval uated for quality assurance.

When Cal CERTS deci ded to decertify M. Hoover and
M. Davis it said that their quality assurance failures were
not rectifiable, but it made no effort to rectify them
They did not offer M. Hoover or M. Davis any additional
trai ning or supervision.

It is also inmportant to recogni ze what this case
is not about. It is not about whether M. Hoover and
M. Davis were good HERS raters. It is not about whether
t hey made mi stakes or whether those m stakes were serious
ones. Due process doesn't care about that. For the

pur poses of due process as |long as M. Hoover and M. Davis
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12

wer e accused of sonmething that had the potential to take
away their profession fromthemit doesn't matter what they
were accused of.

The evidence will show that Cal CERTS took away the
right of Erik Hoover and Patrick Davis to work in their
chosen profession. Cal CERTS didn't follow the regul ati ons.

It didn't follow the constitutional requirenment of due
process because it didn't provide themw th neani ngf ul
notice or a neani ngful opportunity for a hearing before
their ability to work was inpacted. For these reasons the
decertifications were unlawful. Thank you.

HEARI NG OFFI CER VACCARO  Thank you.

Ms. Luckhardt?

M5. LUCKHARDT: |If you don't mnd |I'mgoing to

stand, | can't stand talking froma seated position.
OPENI NG STATEMENT ON BEHALF OF THE RESPONDENT

M5. LUCKHARDT: Ckay, so what we're tal king about
today is the HERS program The HERS programis part of the
hi ghest priority in the Comm ssion's | oading order, energy
efficiency. This programwas established and expanded upon
for two reasons. It was for -- to protect the consuner. To
ensure that the consuner obtains consistent, accurate and
uni form ratings.

In order to maintain this programand to set it up

to ensure that the consuner has consi stent, accurate and
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uniformratings is by setting up two separate and

i ndependent entities, the raters and the providers. The
raters rate the hones, the providers provide QA and respond
to conplaints. As part of that they have to have contracts
that establish the relationship between the two entities.

I n Cal CERTS Rater Agreenent there are specific
terms -- and these ternms conme fromTitle 20, Section 1672(m
that require that both raters and providers ensure that the
i nformation provided to homeowners is true, accurate,
conplete. True, accurate, conplete, uniform that the field
verifications are done correctly.

So the sections that are up there are fromthe
Cal CERTS Rater Agreenent that allow Cal CERTS to suspend or
permanent|ly decertify raters who showwillful failure to
provi de true, accurate and conplete rating, field
verifications or diagnostic testing. They also allow
suspensi on or decertification when there is a pattern of
such behavi or.

Now M. Haddock has expressed concerns about the
conpl aint response programas to the process. His concerns
have gone to process. Qur concern is that process doesn't
work if the other side doesn't participate. Both M. Davis
and M. Hoover have had nunerous opportunities to provide
additional information to Cal CERTS, none of which they have

t aken advant age of .
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14

Ckay, now I'm going to go over, and our W tnesses
will nore fully describe, the conplaint response process
t hat Cal CERTS goes t hrough

Once they receive a conplaint they first
investigate the conplaint to see if there are any actionabl e
itens. Do they have conpl ai nts about specific individuals,
addresses or anything that they can actually investigate?

Once they do that then in this instance they
conducted field reviews. The field reviews were conducted
of all Valley Duct Testing raters because all Valley Duct
Testing raters were the subject of the conplaint. They
found that five of the nine had quality assurance failures.

That included M. Hoover and M. Davis.

They provided notice to those individuals who
failed quality assurance reviews. They provided an
interview and an opportunity for those individuals,

M. Davis, M. Hoover, to provide their side of the story.
They were provided with addresses.

These raters keep their field notes. They know
what ratings were done at each house. They were al so
of fered additional opportunities since that time, including
an offering to M. Haddock to provide additional information
to support their side of the story, to address the nmerits of
t he concerns that Cal CERTS saw.

kay, so what's the basis of Cal CERTS
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decertification? Wiy did they take this action? Wy did
t hey put them on suspension i medi ately?

They did that because the Cal CERTS quality
assurance team found nultiple instances of repeated,
falsified entries to the database. The falsified entries
al ways favored the contractor. These included filling out
forms saying that sonmething was there that wasn't there.
Saying they performed a test that physically could not be
conpleted. | amgoing to give you one exanple of the types
of failures that they saw. Can you pull it up?

HEARI NG OFFI CER VACCARO  Two mi nut es,

Ms. Luckhardt.

M5. LUCKHARDT: |'ve got it, pull it up

kay, so the green bars show the reported val ues
for M. Hoover and M. Davis. The red bars show the -- oh,
we're going in a different order. That's okay.

The red bars show the actual mneasured val ues from
t he Cal CERTS QA and the blue shows where the acceptable
range is. And thermal expansion valve has to do with the
efficiency of an air conditioning unit. These values are,
in nost instances, double -- the actual values are double
what was reported.

So in conclusion, today we are going to discuss
and today we are asking this Comm ssion to address --

Cal CERTS has to address the petitioners, M. Davis and

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

16

M. Hoover's egregious conduct. They can't just let this
stuff go.

Cal CERTS' process was fair. It offered nunerous
opportunities to M. Davis and M. Hoover. And in order for
this process and the HERS systemto continue these
decertifications nust be affirmed. How are other raters
supposed to go out to houses and push back on mechani cal
contractors, general contractors, developers, if there is no
consequence for those who report false data. Thank you.

HEARI NG OFFI CER VACCARO  Thank you,

Ms. Luckhardt. | think -- your presentation | think is the
perfect segue for sone inportant ground rule for today's
proceeding. Certainly nothing that | needed to bring up
before we start presenting w tnesses and di scussing
exhibits. But | think we need to understand a few things.

The presentation that we just saw identified
properties by address but gave very generalized information
about subject matter. Sone of the exhibits, as | understand
it, may or may not tie a particular address to particul ar
findings. |If that is the case we would like you to refrain
fromidentifying the property address in the context of
guestioning or answering. That is very inportant to the
Energy Conmmi ssion that you not identify a property and tie
it to the particular findings. | think I briefly had a

conversation with Ms. Luckhardt about this when the answer
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was bei ng posted on our website.

| think any of you who have | ooked at the answer
will notice it is what is called a redacted answer. \Wat we
have done is take away from public view specific addresses
as they pertain to the inspection results. W would like to
continue that in today's proceeding and | don't think it
woul d be difficult. | think we can identify them as
Property A, B, C, D for the purposes of what is stated for
the public listening. The exhibits are only going to be
seen by the witnesses and by the Commi ssion at this point.
Everyone wi |l know what you're discussing, the public wll
not know it by a specific address. |s that confusing, clear
as nud, do you need further clarification, M. Haddock?

MR. HADDOCK: | think I understand. 1|'mjust
trying to think if ny brain will adapt fast enough to nake
reference to the property that I'mthinking of but I think
we can work through it.

M5. LUCKHARDT: W may have to use street nanes so
t hat everyone can understand the specific site that we're
tal king about. That's the difficulty with this. W my be
able to do just street nanes or maybe just street nunbers, |
don't --

HEARI NG OFFI CER VACCARC | guess maybe you
could --

MS. LUCKHARDT: Street nanes w thout, w thout
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addresses -- | guess without the city. W mght be able to
do it without the city.

HEARI NG OFFI CER VACCARO  Can you explain why it's
essential to have the nunber or the address if the exhibit
actually is showi ng what you're tal king about, right? This
is just for the purposes of what people are hearing because
no one wll be seeing these exhibits.

M5. LUCKHARDT: As |long as everyone is able -- you
know, all of us and the witnesses that we're talking to are
able to determ ne what we're tal king about | think that's
fine.

HEARI NG OFFI CER VACCARO  Ckay.

M5. LUCKHARDT: And we can give it a go. And if
sonebody is confused we may have to find another way to
describe it.

HEARI NG OFFI CER VACCARO  Ckay.

M5. LUCKHARDT: But | just want to nake sure there
isn't confusion between any of the w tnesses about what
we' re asking about.

HEARI NG OFFI CER VACCARC No, fair enough. And |
think since you' Il have the docunents in front of you I
trust that you in your questioning, M. Haddock in his
guestioning, wll fashion an approach that works. So | am
not setting limts on how you creatively do it but I am

setting limts on what is publicly disclosed. Because we do
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have a proceeding here that is not a cl osed proceeding.

MR. HADDOCK: Is it your preference that we not
refer even to a street nanme?

HEARI NG OFFI CER VACCAROC  That is ny preference
Yes, that is ny preference. Because all you have to do is
take a | ook at what is publicly available and just add two
and two. And | think we don't need to go there. | think
you can nmake your cases ably without referring to a
particul ar street address or a property address. And if it
becomes too cunbersone or confusing we can take a brief
recess, take a | ook at the docunents and figure out
sonething that will be nutually agreeable. This should not
come as a surprise to anyone, though, that we are discussing
this fact of not disclosing inspection information as it
directly relates to an identifiable property.

| think -- so, M. Haddock, you go first, it's
your case in chief.

| think you m ght want at this point, though, to
make a notion with respect to the exhibits in the
stipulation. | think that mght make it a little bit
easier. And if that's cryptic. You know, you have sone
exhibits that are hangi ng out there that have been offered
but you certainly haven't -- or they are intended to be
of fered but you have not yet made an offer. You have nerely

apprised us that the housekeeping task that we gave you was
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acconpl i shed.

MR. HADDOCK: | understand. Conpl ai nants woul d
nove that the exhibits that we had stipulated to with regard
to authenticity and admi ssibility be noved into evidence.

HEARI NG OFFI CER VACCARO Wi ch woul d be al
exhi bits except for nunmbers 5, 21, 22 and 23.

MR. HADDOCK: That's correct.

HEARI NG OFFI CER VACCARO  Ms. Luckhardt, | don't
antici pate an objection but for a clean record, do you have
any objections?

M5. LUCKHARDT: No objection.

HEARI NG OFFI CER VACCARO  Thank you.

(Conpl ai nants' Exhibits 1-4, 6-20

and 24 were admitted into evidence.)

HEARI NG OFFI CER VACCARO W have set the table up
up here in the front of the roomto allow for the panel
approach that we discussed on Tuesday. So, M. Haddock, of
course you are not conpelled to use the panel approach, but
shoul d you do that there is your opportunity to present your
W tnesses in a panel fashion.

MR. HADDOCK: Thank you.

HEARI NG OFFI CER VACCAROC And the court reporter,
| woul d ask that when the witnesses prepare to give their
testinmony that you give themthe oath or swear themin.

Thank you.
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MR. HADDOCK: Conpl ai nants call Eri k Hoover and
Patrick Davis as our first witnesses as a panel.

HEARI NG OFFI CER VACCARO  Ckay. So why don't you
have them conme sit up here and the court reporter wll
adm ni ster the oath.

Wher eupon,

PATRI CK DAVI S and ERI K HOOVER
Were called as a witnesses herein, and after being duly
sworn, were exam ned and testified as follows:

THE REPORTER: Pl ease state and spell your nanes
for the record.

MR. HADDOCK: Erik Hoover, E-R1-K, HOOV-E-R

MR DAVIS: It's Patrick Davis, P-A-T-R1-CK
D-A-V-1-S.

THE REPORTER: Thank you.

DI RECT EXAM NATI ON
BY MR HOOVER:
Q Good norning, M. Hoover and M. Davis.

MR. HADDOCK: Good nor ni ng.

MR. HADDOCK: Were you both certified as HERS
raters, M. Hoover?

HOOVER:  Yes.
HADDOCK: M. Davis?
DAVI S:  Yes.

2 %33

HADDOCK: When did you becone certified as
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HERS raters, M. Hoover?

MR, HOOVER: I n 2008.

MR HADDOCK: M. Davis?

MR DAVIS: 2007.

MR. HADDOCK: \What were you certified to do,

M . Hoover?

MR HOOVER: | was certified to test new hones and
al terations.

MR. HADDOCK: What does that nean, to test new
homes and al terations?

MR. HOOVER: Provide various testing on new hones
that are required by the Title 24 or by what's required from
the installation of alterations.

MR HADDOCK: M. Davis?

MR. DAVIS: The sane thing, new construction and
al terations.

MR. HADDOCK: \What kind of tests would you do
for --

MR DAVIS: For alterations? You would do -- at
the tinme it was just duct test and then verify that a TXV
was installed but as of 2010 then we added the refrigerant
charge. And in new construction there's various tests of
t he bl ower door, air flow, fan, insulation inspections and a
duct test.

MR. HADDOCK: What does a duct test neasure,
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M. Hoover?

MR.
MR.

charge test?

VR.

refrigerant in an AC unit.

HOOVER: Air |loss inside of a duct system
HADDOCK: M. Davis, what is a refrigerant

23

DAVIS: A refrigerant charge is nmeasuring the

Basi cal |y maki ng sure that the

systemis charged properly so that it's running at its best

ef ficiency.

VR.

HADDOCK: Do you know how many of these tests

that you have perfornmed, M. Hoover?

MR.
MR.
MR.
MR.

have done as

MR.
MR.
MR.
MR.

certified to

MR.
MR.
MR.
MR.

HOOVER:  Approxi mately 2700.

HADDOCK: M. Davis, do you know?

DAVI S:  About 4700.

HADDOCK: Do you know any other raters who
many of these tests as you have, M. Hoover?

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Was it necessary for you to be
do these things, M. Hoover?

HOOVER:  Yes.

HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK:  Coul d you have done them w t hout

being certified, M. Hoover?
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MR. HOOVER:  No.
MR HADDOCK: M. Davis?
MR DAVIS: No.

MR. HADDOCK: W tal k about ratings sonetines. |Is
a rating the sane as a test, M. Hoover?

MR HOOVER It's a series of the testing, a
conpi | ati on.

MR. HADDOCK: |Is that terminterchangeable, rating
and test?

MR. HOOVER  Yes.

MR. HADDOCK: M. Hoover, how did you becone a
certified HERS rater?

MR HOOVER: | took a test.

MR. HADDOCK: Who adm nistered the test to you?

MR. HOOVER: Cal CERTS.

MR. HADDOCK: Were you a certified HERS rater
before you took a test with Cal CERTS?

MR. HOOVER  Yes.

MR. HADDOCK: How did you becone certified at that

poi nt ?

2

HOOVER: | was certified through CHEERS

2

HADDOCK: M. Davis, how did you becone
certified?
MR DAVIS: | took the two day and the test.
MR. HADDOCK: Who gave you the class?
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MR. DAVIS: Cal CERTS.

MR. HADDOCK: (Okay. Are you famliar with the
term"quality assurance,” M. Davis?

MR DAVIS: Yes.
HADDOCK: M. Hoover?
HOOVER:  Yes.

2 3 3

HADDOCK: What does that termmean to you in
the context of HERS rating, M. Hoover?

MR. HOOVER: It neans to ne they foll ow behind and
verify that we are doing the proper tests that are required.

MR. HADDOCK: Who foll ows behind?

MR. HOOVER: Cal CERTS.

MR. HADDOCK: M. Davis, is that your
under st andi ng?

MR DAVIS: Yes.

MR. HADDOCK: To your know edge when Cal CERTS does
gual ity assurance eval uati ons does another rater go out in
the field and do all the same tests you did when you first
tested the house, M. Hoover?

MR. HOOVER  Yes.

MR. HADDOCK: Is that right, M. Davis?

MR DAVIS: Yes.

MR. HADDOCK: Have you ever had quality assurance
eval uati ons done for your work, M. Hoover?

MR, HOOVER: Yes.
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been QAed

attention

docunent ?

Cal CERTS.

sane date

Decenber
QA?

2 3

MR.
it

MR.
MR.
MR.
MR.

©c 332z 333325
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HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK: |Is the termfor that "QAed?"
DAVI S:  Yes.

HOOVER:  Yes.

HADDOCK: (Ckay. How did you know that you had
Hoover ?

HOOVER: | received an enail.

HADDOCK: M. Davis?

DAVIS: The sane.

HADDOCK: M. Hoover, | want to draw your

Conpl ai nants' Exhibit 3. Do you recognize this

HOOVER: Yes.
HADDOCK: What is it?
HOOVER: That is the email | received from

HADDOCK: Did you receive this email on the
was sent ?

HOOVER:  Yes.

HADDOCK: What day was that?

HOOVER: Decenber 16t h.

HADDOCK: At the time you received this

16th email did you understand that you had failed a
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MR.
MR.
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HOOVER:  Yes.
HADDOCK: Did you know what addresses of the

houses you had nmade the m stakes at?

MR.
MR.
MR.
MR.

you had nade

MR.
MR.
MR.
MR.

HOOVER:  Yes.

HADDOCK: How did you know t hat ?

HOOVER: They were stated on the email.

HADDOCK: Did you know what particular tests
m st akes on?

HOOVER:  No.

HADDOCK: Way didn't you know that?

HOOVER: It didn't say in the email.

HADDOCK:  When you received this email dated

Decenber 16th did you feel that Cal CERTS was puni shing you?

MR.
MR.

recei ved?

MR.
V5.

puni shrent .

MR.

HOOVER:  Yes.
HADDOCK: What was the puni shment you

HOOVER: A 15 day suspensi on.
LUCKHARDT: (Cbjection, assunes it's a

HADDOCK: Did you think there was a

consequence for failing a quality assurance review?

MR.

2 3 3

HOOVER:  Yes.

HADDOCK: What was that consequence?
HOOVER: A 15 day suspensi on.

HADDOCK: What did it nean to you to be
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suspended for 15 days?

MR. HOOVER: Loss of incone for approximately two
weeks.

MR. HADDOCK: Did that nmean you were not able to
wor k?

MR. HOOVER  Yes.

MR. HADDOCK: At the time you received this
Decenber 16th enmail was your suspension already in effect?

MR. HOOVER  Yes.

MR. HADDOCK: Prior to the time you received this
Decenber 16th email did you know t hat Cal CERTS was
consi dering any puni shnment for you?

MR, HOOVER:  No.

MR. HADDOCK: Did you think your suspension was
tenporary?

MR. HOOVER  Yes.

MR. HADDOCK: How | ong did you think your
suspensi on woul d | ast?

MR. HOOVER: Fifteen days.

MR. HADDOCK: At this tine did Cal CERTS tell you
there was any possibility that your suspension could
conti nue beyond 15 days?

MR, HOOVER:  No.

MR. HADDOCK: What did you think Cal CERTS was

puni shing you for?
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MR HOOVER: Sone failed --

M5. LUCKHARDT: Cbjecti on.

MR, HOOVER: Sone fail ed QAs.

HEARI NG OFFI CER VACCARO. Just so that we're sort
of clear on the ground rules here. (Objections are fine.
It's better if you nake an objection and actually tell us
the basis for it. M. Haddock, you will get an opportunity
to respond. But renenber, at the end of the day it's the
panel up here that decides if an objection is sustained or
overruled. | understand that your objection was a
continuation of your prior one but we are nmeking a record
here as well so | amjust rem nding everybody that clarity
is particularly inportant.

M5. LUCKHARDT: We're objecting to the
characterization of "punishnent."”

MR. HADDOCK: M. Hoover, did you characterize it
as a puni shnment ?

MR. HOOVER  Yes.

MR. HADDOCK: COkay. At this tine did you now that
Cal CERTS was consi dering additional punishnment for you?

MR, HOOVER:  No.

MR. HADDOCK: Prior to receiving this email on
Decenber 16th did you know that Cal CERTS was doi ng or had
done any quality assurance review for you?

MR. HOOVER:  No.
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MR. HADDOCK: Did you feel you needed to respond

to the Decenber 16th emil ?

MR, HOOVER: Yes.
MR. HADDOCK: Why did you feel that way?
MR. HOOVER: It told me in the email that if |

didn't respond within the 15 days | woul d be decertifi ed.

attention

docunent ?

sanme day

Decenber

MR. HADDOCK: Did you respond?

MR. HOOVER  Yes.

MR. HADDOCK: What did you do?

MR HOOVER: | replied with an eni l

MR. HADDOCK: Who did you respond to?

MR. HOOVER: Charlie Bachand.

MR. HADDOCK: M. Davis, | want to direct your
to Conpl ainants' Exhibit 4. Do you recognize this
MR DAVIS: Yes.

MR HADDOCK: What is it?

MR. DAVIS: This is ny suspension enail.

MR. HADDOCK: Did you receive this email on the
it was sent?

MR DAVIS: | did not.

MR. HADDOCK: Do you check your enmil every day?
MR DAVIS: | do.

MR. HADDOCK: So why didn't you receive it on
16t h?
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DAVIS: This was sent to an old email from

four years ago, or five now

addr esses of

MR.
MR.
MR.
you had nade
MR.
MR.
MR.
MR.
Decenber 16th
MR.
IVS.
puni shrent .
MR.

puni shed.

HADDOCK: When did you receive the email ?
DAVIS: It was a couple of days later.
HADDOCK: (Okay. At the tine you received this

emai | did you understand that you had failed a

DAVI S:  Yes.
HADDOCK: Did you know the houses or the

t he houses where you had nade the nm stakes?

DAVI S:  Yes.

HADDOCK: How did you know t hat ?

DAVIS: It was listed in the email.

HADDOCK: Did you know what particular tests

m st akes on?

DAVI S:  No.

HADDOCK: Why didn't you know that?

DAVIS: It was not |isted.

HADDOCK:  When you received this email dated

did you feel that Cal CERTS was puni shing you?
DAVI S:  Yes.

LUCKHARDT: (bj ection, characterization as a

HADDOCK: |' m aski ng whet her he feels he was
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MR DAVIS: Yes.

MR. HADDOCK: \What was the puni shnent you
recei ved?

M5. LUCKHARDT: Excuse ne, objection. You're
characterizing it as a punishment. If he felt it was a
puni shment that's one thing. But for you to continue to
characterize it as a punishnent | think is not a fact that
is established within the record and is an inproper
characterization.

HEARI NG OFFI CER VACCARO Are you going to
respond, M. Haddock, or are you going to change your |ine
of questioning? What is it you are going to do?

MR. HADDOCK: Well 1 think what | am asking about
is continuing his characterization as punishnment, which he
has expressed is the way he felt it was.

HEARI NG OFFI CER VACCARO And | think that is
probably the nore accurately stated -- that is an accurate
statenent of what the testinony is so far. So
Ms. Luckhardt, your objection is noted. | understood it the
first tinme that you made it. | think at this point it has
been established that it is not the attorney's word choi ce,
that it is the word choice of the witnesses. And so we wl|
all ow M. Haddock to continue questioning that uses the word
choice that was raised by the witnesses in their testinony.

The objection is overrul ed.
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MR.
you received?
MR.
MR.
suspended?
MR.
wi t hout bei ng
MR.
Decenber 16th
MR.
MR.

emai | did you

for you?
MR.
MR.
tenporary?
MR.
MR.

33

HADDOCK: M. Davis, what was the punishnment

DAVIS: It was a 15 day suspension.
HADDOCK: What did it nean to you to be

DAVIS: That |1'd be suspended for 15 days
able to work.

HADDOCK: At the time you received this

emai | was your suspension already in effect?
DAVI S:  Yes.

HADDOCK: Prior to the time you received this

know t hat Cal CERTS was consi deri ng puni shnment

DAVI S No.

HADDOCK: Did you think your suspension was

DAVI S:  Yes.
HADDOCK: How | ong did you think your

suspensi on woul d | ast?

MR.
MR.

DAVI S:  For 15 days.
HADDOCK: At this tine did Cal CERTS tell you

there was a possibility that your suspension woul d continue

| onger than 15 days?

MR.

emai | .

DAVIS: Yes, only if | didn't respond to the
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HADDOCK: (Okay. Wiat did you think Cal CERTS

was puni shing you for?

MR.
MR.

DAVIS: Failed QAs.
HADDOCK: At this tine did you know t hat

Cal CERTS was consi dering additional punishnments due to your

QA failures?

MR.
MR.

DAVI S: No.

HADDOCK: Prior to receiving this enmail on

Decenber 16th did you know that Cal CERTS was doi ng or had

done qual ity assurance review for you?

MR.
MR.

DAVIS:  No.
HADDOCK: Did you feel you needed to respond

to the Decenber 16th emmil ?

MR.
MR.
MR.

DAVI S: Yes.
HADDOCK:  Why?
DAVI S: Because | woul d be decertified if |

didn't respond within 15 days.

MR.
MR.
MR.
MR.
MR.

HADDOCK: Did you respond?

DAVI S:  Yes.

HADDOCK: How did you respond?

DAVI S:  Through email .

HADDOCK: M. Hoover, I'd Iike to draw your

attention to Conplainants' Exhibit 12. Do you recognize

t hat docunent ?

MR.

HOOVER: Yes.
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2

HADDOCK: What is it?

2

HOOVER: It's an email | received from Mark
W ese.

MR. HADDOCK: When did you receive it?

MR. HOOVER: On January 3rd.

MR. HADDOCK: Prior to the time you received this
emai|l did you believe that your suspension would end after
15 days?

MR. HOOVER  Yes.

MR. HADDOCK: Did this email change your beli ef
about when your suspension woul d end?

MR. HOOVER  Yes.

MR. HADDOCK: \Why?

MR HOOVER: It said it would continue unti
January 13t h.

MR. HADDOCK: Do you know why or did you know why
your suspension was extended to January 13th?

MR, HOOVER:  No.

MR. HADDOCK: Did Cal CERTS tell you the reasons
why your suspension was extended?

MR, HOOVER:  No.

MR. HADDOCK: Prior to receiving this email,
Conmpl ai nants' Exhibit 12, did you know that Cal CERTS was
consi dering decertifying you?

MR. HOOVER:  No.
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MR. HADDOCK: M. Hoover and M. Davis, did you
ultimately have interviews with Cal CERTS to di scuss your QA
failures, M. Hoover?

MR. HOOVER  Yes.

MR HADDOCK: M. Davis?

MR DAVIS: Yes.

MR. HADDOCK: Prior to your interviews did
Cal CERTS provide you with any docunents describing the
particul ar tests you had nade m stakes on, M. Hoover?

MR, HOOVER:  No.

MR HADDOCK: M. Davis?

MR DAVIS: No.

MR. HADDOCK: Prior to your interviews did
Cal CERTS provide you with any data telling you what tests
you had done incorrectly, M. Hoover?

MR, HOOVER:  No.

HADDOCK: M. Davis?
DAVI S:  No.

2 3 3

HADDOCK: When you attended the neeting who

was present, M. Hoover?

2

HOOVER: Charli e Bachand and Mark W ese.

2

HADDOCK: M. Davis, who was present in your
neet i ng?

MR DAVIS: The sane.

2

HADDOCK: At your interview, M. Hoover, did
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Cal CERTS provide you with any docunents describing the

particul ar tests you had made m st akes on?

MR, HOOVER:  No.

MR HADDOCK: M. Davis?

MR, DAVIS: No.

MR. HADDOCK: \When you were at the interview did

Cal CERTS tell you what tests the quality assurance rater had

done, M.

pass.

Hoover ?

2

HOOVER: No, not every test.
HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK: What did he tell you?

2 333

DAVIS: He just told me which tests | did not

MR. HADDOCK: Did he tell you all the tests that

the QA rater had done?

MR DAVIS: No.
MR. HADDOCK: Did Cal CERTS tell you the result of

the QA rater's tests, M. Hoover?

MR, HOOVER:  No.

MR HADDOCK: M. Davis?

MR DAVIS: No, just that it didn't pass.

MR. HADDOCK: Did you have an opportunity to

conpare the results of your tests with the results of the QA

rater's tests, M. Hoover?
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MR. HOOVER:  No.
MR HADDOCK: M. Davis?
MR DAVIS: No.

MR. HADDOCK: M. Davis, | want to draw your
attention to Conplainants' Exhibit 9. Do you recogni ze that
docunent ?

MR DAVIS: Yes.

MR. HADDOCK: | want to draw your attention in
particular to the page marked Page 2 of 4. Do you see that
there are addresses listed on that page?

MR DAVIS: Yes.

MR. HADDOCK: The second address on that page. 1In
your interview with Cal CERTS did Cal CERTS ask you about
ratings you did at the second address on that page?

MR DAVIS: Yes.

MR. HADDOCK: Before you went to the interview did
you know that Cal CERTS was going to ask you about the second
address on that page?

MR, DAVIS: No.

MR. HADDOCK: Did Cal CERTS tell you they were
going to ask you about that address?

MR, DAVIS: No.

MR. HADDOCK: M. Davis, will you turn to the page
mar ked Page 3 of 4. Do you see an address at the top of

t hat page?
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MR DAVIS: Yes.

MR. HADDOCK: I n your interview did Cal CERTS ask
you about ratings you did at that address on the top of the
page?

MR DAVIS: Yes.

MR. HADDOCK: Before you went to the interview did
you know that Cal CERTS was going to ask you about that
address?

MR, DAVIS: No.

MR. HADDOCK: Did Cal CERTS tell you they were
going to ask you about that address?

MR DAVIS: No.

MR. HADDOCK: When did you first becone aware that
Cal CERTS had done a QA for these two addresses nmentioned in
Exhi bit 9?

MR DAVIS: At the interview.

MR. HADDOCK: At that point had your ability to
wor k al ready been suspended?

MR DAVIS: Yes.

MR. HADDOCK: After your interviews did Cal CERTS
end your suspension, M. Hoover?

MR, HOOVER:  No.

HADDOCK: M. Davis?
DAVI S:  No.

2 3 3

HADDOCK: Did they tell you why they weren't
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endi ng your suspension, M. Hoover?

MR- HOOVER: That it was still under
i nvestigation.

MR. HADDOCK: M. Davis, did they tell you why?

MR. DAVIS: The sane thing.

MR. HADDOCK: M. Davis, | want to -- pardon ne.
M. Hoover, | would |like to draw your attention to
Conmpl ai nants' Exhibit 13. Do you recogni ze that docunment?

MR. HOOVER  Yes.

MR HADDOCK: What is it?

MR. HOOVER: That's an emmil | received from
Charli e Bachand.

MR. HADDOCK: When did you receive it?

MR. HOOVER: On January 18th.

MR. HADDOCK: M. Hoover, did you wite an enail
that's quoted at the bottom of Exhibit 13?

MR. HOOVER  Yes.

MR. HADDOCK: Wbul d you pl ease read that, read
what you wr ote.

MR. HOOVER: It says: "Charlie, | aminquiring to
see if there have been any devel opnents with ny suspension
and when it will be Iifted. | have been suspended for over
30 days now and | am eager to get back to work."

MR. HADDOCK: Wiy did you wite that?

MR. HOOVER: Because it had been just over a nonth

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o o0 M W N R O

41

since | was originally suspended.

MR. HADDOCK: Did Cal CERTS respond to your
guestion?

MR. HOOVER  Yes.

MR. HADDOCK: How did they respond?

MR. HOOVER: They said they will have a deci sion
very soon within the next seven days.

MR. HADDOCK: Did Cal CERTS give you a deci sion
about your suspension within seven days?

MR, HOOVER:  No.

MR. HADDOCK: Did they tell you why they weren't
giving you a decision within seven days?

MR, HOOVER:  No.

MR. HADDOCK: Did they tell you how nmuch | onger
your suspensi on woul d conti nue?

MR, HOOVER:  No.

MR. HADDOCK: Did you at sonme point |earn of
Cal CERTS deci si on?

MR. HOOVER  Yes.

MR. HADDOCK: How did you |earn about it?

MR. HOOVER: | received a letter in early February
that | was decertified.

MR. HADDOCK: |'d like to draw your attention to
Compl ai nants' Exhibits 6 and 7. Conpl ai nants' Exhibit 6.

M . Hoover, do you recognize that docunent?
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HOOVER:  Yes.
HADDOCK: What is it?
HOOVER: That is ny decertification letter.

2 333

HADDOCK: Do you recall when you received this
letter?

MR. HOOVER: The begi nning of February.

MR. HADDOCK: M. Davis with Exhibit 7, do you
recall when you received that?

MR. DAVIS: Yeah, the first of February.

MR. HADDOCK: Did Cal CERTS decertify you,

MR. HOOVER  Yes.

MR HADDOCK: M. Davis?

MR DAVIS: Yes.

MR. HADDOCK: \What does it nean for you to be
decertified, M. Hoover?

MR. HOOVER: Loss of work, |oss of career.

MR HADDOCK: M. Davis?

MR. DAVIS: | can no longer be a HERS rater, no
j ob.

MR. HADDOCK: To your know edge is there sonething
that you can do to becone certified again with Cal CERTS,
M . Hoover?

MR, HOOVER:  No.

MR HADDOCK: M. Davis?
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MR, DAVIS: No.

MR. HADDOCK: |Is your decertification permanent
far as you understand, M. Hoover?

MR. HOOVER  Yes.

MR HADDOCK: M. Davis?

MR DAVIS: Yes.

MR. HADDOCK: Is it possible that you could be
certified by another provider, M. Hoover?

MR. HOOVER  Yes.

MR. HADDOCK: What is your understandi ng about
t hat ?

MR. HOOVER: There is another rating conmpany out
there that only does alterations.

MR. HADDOCK: M. Davis, what is your
under st andi ng?

MR. DAVIS: |'ve heard the sane thing.

MR. HADDOCK: How many providers are there that
could provide you with a certification, M. Hoover?

MR, HOOVER  Two.

MR HADDOCK: M. Davis?

MR DAVIS: Two.

MR. HADDOCK: |Is there another provider who can
certify you to performratings on new construction,
M . Hoover?

MR, HOOVER:  No.

43
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HADDOCK: M. Davi s?
DAVIS: No.
HADDOCK: Were you both certified to do sol ar

M. Hoover?

HOOVER:  Yes.

HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK:  To your know edge has Cal CERTS ever

done any QA eval uations for your solar inspections,

M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Has Cal CERTS ever told you that you

had made a m stake with sol ar inspections, M. Hoover?

MR.
MR.
MR.
MR.

i nspecti ons,

MR.
MR.
MR.
MR.

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Are you still permtted to do sol ar

M. Hoover?

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Did your decertification take away

your ability to do solar inspections, M. Hoover?
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HOOVER:  Yes.

HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK: Did Cal CERTS tel you that your QA

failures were not rectifiable, M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  Yes.

HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK: Do you know why Cal CERTS sai d your

QA failures were not rectifiable, M. Hoover?

MR.
MR.
MR.
MR.
disabilities,
MR.
MR.
MR.
MR.

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Do either of you have |earning
M . Hoover?

HOOVER:  No.

DAVIS: M. Davis?

DAVI S:  No.

HADDOCK: Do you consi der yourselves to be

capabl e of |earning, M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  Yes.

HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK: Did either of you ever tell Cal CERTS

that you refused to follow the standards for HERS rating,
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HOOVER:  No.
HADDOCK: M. Davis?
DAVI S: No.

HADDOCK: Are you willing to learn howto be a

better HERS rater, M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  Yes.

HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK: Di d Cal CERTS ever offer you

addi tional training, M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Did Cal CERTS offer to supervise your

wor k, M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  No.
HADDOCK: M. Davis?
DAVI S: No.

HADDOCK: Do you know how many quality

assurance eval uations Cal CERTS performed on you during the

time you were a certified HERS rater, M. Hoover?

MR.
MR.
MR.

HOOVER: Four.
HADDOCK: M. Davis?
DAVI S: Seven.
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nunber ?

MR.
MR.
MR.

a7

HADDOCK: Do you know that that's the exact

HOOVER: As far as |'m aware.

DAVIS: Yes, as far as | know.

HADDOCK: Prior to the notice email that was

sent to you on Decenber 16th, 2011, had you ever been

notified that Cal CERTS was going to performa quality

assurance evaluation for you, M. Hoover?

MR.
MR.
MR.
MR.

Cal CERTS had

for you, M.

2 333

had failed a

MR.
MR.
MR.
MR.

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Had you ever been notified that

al ready perforned a quality assurance review

Hoover ?

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Had you ever been notified that you

qgqual ity assurance eval uation, M. Hoover?

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Had you ever been notified that you

had passed a quality assurance review, M. Hoover?

MR.

HOOVER:  No.
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HADDOCK: M. Davi s?
DAVIS: No.
HADDOCK: Was there a tine when your nane

appeared in the Cal CERTS rater registry, M. Hoover?

2

2

2 333

HOOVER:  Yes.

HADDOCK: M. Davis?

DAVI S:  Yes.

HADDOCK: Does your nane appear there now?
HOOVER:  No.

DAVI S:  No.

HADDOCK:  To your know edge has Cal CERTS ever

reported your QA failures inits rater registry, M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Did Cal CERTS ever tell you that

because of your QA failures Cal CERTS was going to do

addi ti onal QA eval uations for your work, M. Hoover?

MR.
MR.
MR.
MR.

HOOVER:  No.

HADDOCK: M. Davis?

DAVI S:  No.

HADDOCK: Di d Cal CERTS ever provide you with

any docunents describing the particular m stakes you had

made, M. Hoover?

MR.

HOOVER: Yes.
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MR HADDOCK: M. Davis?

MR DAVIS: Yes.

MR. HADDOCK: \What were the circunstances of you
recei ving those docunents, M. Hoover?

MR. HOOVER: They had to be requested by ny
| awyer .

MR HADDOCK: M. Davis?

MR DAVIS: The sane.

MR. HADDOCK: Ckay, thank you, | have no nore
guestions for you.

HEARI NG OFFI CER VACCARO  You're not yet excused
t hough, gentl enen.

Ms. Luckhardt, before you begin your cross -- and
this isn't by way of rushing you, this is just to get a tine
estimat e because we have a need to take a break at 12:25.
And so if you think in the next 20 m nutes you can start
your cross. | do want to get a sense of how |l ong you think
it mght take and to give you forewarning that there m ght
be sonewhat of a break. That m ght help you figure out what
set of questions you mght want to start with and what woul d
be a | ogical breaking point so it doesn't unduly disrupt
your fl ow.

M5. LUCKHARDT: Ckay, if | can just have a mnute
here. GCkay. GCkay, are you ready for ne to start?

HEARI NG OFFI CER VACCARGC | ambut | think there
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was a question. So the question was, are you going to be
able to find a natural breaking point at about 12:25 that
doesn't disrupt or unduly disrupt sort of your flow or the
rhythm It was forewarning and al so a questi on.

MS. LUCKHARDT: Yeah, no, | think we can
definitely start.

HEARI NG OFFI CER VACCARGC (Ckay. And then how | ong
do you think your cross will take, approxinmately?

M5. LUCKHARDT: M guess is it would take -- it's
going to take 30 mnutes, it mght take 40.

HEARI NG OFFI CER VACCARO  kay, thank you.

M5. LUCKHARDT: Ckay, so beginning with M. Davis.

CROSS EXAM NATI ON OF MR DAVI S

BY MS. LUCKHARDT:

Q | believe you stated earlier that you were
certified as a HERS rater through training offered by
Cal CERTS.

A Yes.

Q As a Cal CERTS rater. And as part of that training
you were required to famliarize yourself with the HERS
regul ati ons?

A Correct.

Q And as part of your training you understood you
had an obligation to provide truthful and accurate ratings?

A Yes.
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Q kay. So we're pulling up Exhibit 248. 1It's also

mar ked as page 1440. | don't know if we can blow that up at
all. I'"mlooking at Title 20, Section 1672(m. And I'm
going to read it off ny copy. It states: "Providers and

Raters shall not knowi ngly provide untrue --" or you guys
m ght be able to read it easier behind you, unless your
eyesight is a whole |ot better than m ne.
"Providers and Raters shall not
knowi ngly provide untrue, inaccurate or
i nconplete rating informati on or report
rating results that were not conducted in
conpliance with these regulations. Providers
and Raters shall not know ngly accept paynent
or other consideration in exchange for
reporting a rating result that was not in
fact conducted and reported in conpliance
with these regul ations.™
Q Did | read that correctly? You think so?
A Yes.
Q Thank you. You were aware of this regulation at
the tine you were certified; is that correct?
A Correct.
Q And you understood that you could not submt
untrue or inaccurate ratings, correct?

A Yes.
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Q kay. 1'mgoing to go through this with
M. Hoover and then | may try and put themtogether |ike
M. Haddock did so we can shorten the tinme further.
CROSS EXAM NATI ON OF MR HOOVER
BY MS. LUCKHARDT:
Q kay, M. Hoover, you were certified as a rater

through training offered by Cal CERTS, correct, as a Cal CERTS

rater?
A Yes.
Q As part of your training you were required to

famliarize yourself with the HERS regul ati ons?

A Correct.

Q And as part of your training and in the course of
your review of the HERS regul ati ons you understood you had

an obligation to provide truthful and accurate ratings?

A Yes.
Q And you were aware of the regulation that | just
went over with M. Davis, the one | just read, at the tine

you were certified, correct?
A Yes.
Q And you understood that you could not submt
untrue or inaccurate ratings?
A Correct.
M5. LUCKHARDT: Ckay, turning back to M. Davis.
| need Exhibit 200. Oay. So M. Davis, Exhibit 200 is a
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copy of the Certified Rater Agreenent. Do you recognize
t hi s docunment ?

MR DAVIS: Yes.

M5. LUCKHARDT: Can you explain what it is?

MR DAVIS: It's the agreenent that you sign when
you take the class. 1In the class you have to sign it before
you | eave to certify as a rater.

M5. LUCKHARDT: And when you signed the agreenent
you agreed to be bound by its terns, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you don't dispute the validity
of this agreenent?

MR DAVIS: No.

M5. LUCKHARDT: COkay, so I'mgoing to try and read
this. 1've got to |look at this one too.

"The RATER shall conply with al

applicable, federal, state and | ocal |aws and

regul ations."

Did | read that correctly?

MR DAVIS: Yeah.

M5. LUCKHARDT: In signing this agreenent you
agreed to be bound by all applicable |laws and regul ati ons,
correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: Ckay, now we're going to call up
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on page 8, Section IV.E. Section E reads:

"RATER acknowl edges that RATER has read
California Code of Regulations, Title 20,

Chapter 4, Article 8, Sections 1670-1675, the
Regul ations, a copy of which is attached and
i ncorporated herein by reference.™

And F states:

"RATER under stands the regul ati ons and
agrees to provide home energy ratings, field
verification services and di agnostic testing
services in conpliance with the Regul ati ons,
| aws and requirenents of the State of the
California."

In signing this agreenent you acknow edged you
read the regul ations, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you agreed to be bound by the
regul ati ons, correct?

MR DAVIS: Yes.

MS. LUCKHARDT: And this included the section we

read before about truth and accuracy, Section 1672(n),

correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: Ckay. Cal CERTS may -- |'m goi ng
to read the section, this is Section IIl.B out of this
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agr eement .

"Cal CERTS may reprove, suspend for a period
not to exceed two years, or PERVMANENTLY decertify,
any RATER who is found to have commtted one or
nore of the follow ng acts:”

Did | read that correctly?

MR DAVIS: Yes.

M5. LUCKHARDT: And in signing this agreenment you
under st ood you could be decertified for certain acts; is
t hat correct?

MR DAVIS: Correct

M5. LUCKHARDT: Ckay, now we're noving on to the
sanme page, Section B.4. Ckay, Section B.4 reads as foll ows:

"WIlIlful failure of RATER to provide a

true, accurate and conplete rating, field

verification or diagnostic testing."
Did | read that correctly?

MR DAVIS: Yes.

M5. LUCKHARDT: And in signing this agreement you
understood that you could be decertified for failing to
provi de true and accurate ratings, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you had an obligation to
provi de truthful and accurate ratings under the regulations.

MR, DAVI S: Correct.
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M5. LUCKHARDT: And you had an obligation to
provi de true and accurate ratings under this agreenent,
correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And if you understood you didn't
do that you could be decertified, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: Acts have consequences, right?

MR DAVIS: Yes.

M5. LUCKHARDT: And you knew the consequences of
untruthful or inaccurate ratings could be decertification.

MR. DAVIS: Correct.

M5. LUCKHARDT: And you signed this contract wt
t hat under standi ng, correct?

MR DAVIS: Say that again.

M5. LUCKHARDT: And you signed the contract

knowi ng that you could be decertified for untruthfu

ratings.

MR. DAVIS: Correct.

M5. LUCKHARDT: Ckay, Exhibit 201, if you could
call that one up. GCkay. | can tell your eyes are better

than mne. Gkay. Do you recognize this docunent?
MR. DAVIS: Not really.
M5. LUCKHARDT: Can you blow it up? Thank you.

Are you nore famliar with it now that you see i

56
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| arger?

MR DAVIS: | see it but | don't renenber it.

HEARI NG OFFI CER VACCARO. The record will reflect
that the attorneys have just provided the witness with a
copy of the exhibit that we are all seeing, which is Exhibit
number 201.

M5. LUCKHARDT: Now that you have it in front of
you do you recognize it?

MR DAVIS: Yes.

M5. LUCKHARDT: And what is this agreenent?

MR DAVIS: It says it's a subscription agreenent.

M5. LUCKHARDT: And you signed and agreed to be
bound by its terns, correct?

MR DAVIS: Yes | did.

M5. LUCKHARDT: And you don't dispute the validity
of this agreenent, do you?

MR DAVIS: No.

M5. LUCKHARDT: Ckay, so we're going to pull up
page 22. Is it up? OCkay. And this section states:

"Subscri ber acknow edges that Subscri ber

has read California Code of Regulations,

Title 20, Chapter 4, Article 8, Sections

1670-1675. "
Did | read that correctly?

MR DAVIS: Yes.
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M5. LUCKHARDT: And are those your initials?

MR. DAVIS: Yes they are.

M5. LUCKHARDT: And in signing this agreenment you
acknow edged that you had read California Code of
Regul ations Title 20, Chapter 4, Article 8, Sections 1670-
1675, correct?

MR. DAVIS: Correct.

MS. LUCKHARDT: And those are the HERS
regul ati ons, correct?.

MR. DAVIS: Correct.

MS. LUCKHARDT: And are the HERS -- and the HERS
regul ati ons obligate you to submt truthful and accurate
rating information, right?

MR. DAVIS: Correct.

M5. LUCKHARDT: Ckay, now we're pulling up page
20. Section F on page 20, which continues on to page 21.
kay. The title of the section is Term nation Agreenent.
Sub-part (1). Term nation of Agreenent, excuse nme. Sub-
part (1):

"Failure of a Subscriber to conply with
any of the terns and conditions of this
agreenment or any ot her agreenents between
Subscri ber and Cal CERTS. "

And t he next page continues on. Looking at Sub-part (4):

"Wl ful failure of a Subscriber to
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provi de true and accurate data and

information."

In signing this agreenent you understand that it can be
term nated by your failure to conply with the terns and
conditions of the agreenent.

MR DAVIS: Yes.

M5. LUCKHARDT: Plus any other agreenent, |ike the
Rat er agreenent, with Cal CERTS, correct?

MR DAVIS: Correct.

M5. LUCKHARDT: And you al so understood that this
agreenent could be term nated for your failure to provide
true and accurate data and information?

MR DAVIS: Yes.

M5. LUCKHARDT: Ckay, turning to M. Hoover.
kay, we're going to 202, so back to the Rater Agreenent.

M. Hoover, do you recognize this docunent?

MR. HOOVER: Vaguely.

M5. LUCKHARDT: Ckay, why don't you give hima
copy of it.

kay, have you had a chance to look at it now?

MR. HOOVER  Yes.

M5. LUCKHARDT: Do you recogni ze this docunent?

MR. HOOVER: | don't renenber but | have signed
it, yes.

MS. LUCKHARDT: Is the title of the docunent,
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Cal CERTS Certified Rater Agreenent?

MR. HOOVER: What is the question?

MS. LUCKHARDT: |Is the title of the docunent
you' re |l ooking at, Cal CERTS Certified Rater Agreenent?

MR. HOOVER  Yes.

M5. LUCKHARDT: And you just stated that you
signed this agreenment and agreed to be bound by its ternms,
correct?

MR. HOOVER: Correct.

M5. LUCKHARDT: And you don't dispute the validity
of this agreenent?

MR. HOOVER: Like |I said, | don't renmenber signing
it but that is my signature onit. | don't renmenber the
specifics of this docunment when | signed it three years ago.

M5. LUCKHARDT: Ckay, let's | ook at the docunent
then. Let's pull up page 28. Ckay. This is Section Il.D
and I"'mgoing to read the section:

"RATER shall conply with all applicable
federal, state and |ocal |aws and

regul ations. "

Did | read that correctly?

MR. HOOVER  Yes.

M5. LUCKHARDT: And in signing this agreenment you
acknow edged that you read the regulations; is that correct?

MR, HOOVER: Yes.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

61

M5. LUCKHARDT: And you agreed to be bound by the
regul ati ons?

MR. HOOVER  Yes.

M5. LUCKHARDT: And that includes Section 1672(m
is that correct? Section 1672(n) to refresh your nenory,
it's back on Exhibit 248, page 1440. Ckay, |I'mgoing to
read the section for you to help you renenber it.

"Providers and Raters shall not

knowi ngly provide untrue, inaccurate or

i nconplete rating informati on or report

rating results that were not conducted in

conpliance with these regulations. Providers

and Raters shall not know ngly accept paynent

or other consideration in exchange for

reporting a rating result that was not in

fact conducted and reported in conpliance

with these regul ations.™
Did | read that correctly?

MR. HOOVER: Fromwhat | can tell, yeah.

M5. LUCKHARDT: COkay, let's go back to Exhibit
202, page 6. W're looking for Section II1.B. W are back
on the Rater Agreenment. Ckay, this section is entitled
Term nation and Decertification. Gkay. Looking at Section
4. Section 4, I'"'mgoing to read it.

"WIlIlful failure of rater to provide a
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true, accurate and conplete rating, field

verification or diagnostic testing."
Did | read that correctly?

MR HOOVER: Yes, willful failure of rater to
provide a true, accurate and conplete rating, field
verification of diagnostic testing, yes.

M5. LUCKHARDT: Thank you. And in signing the
agreenent you understood that you could be decertified for
certain acts, correct?

MR. HOOVER: Yes, for willful failure, yes.

M5. LUCKHARDT: COkay, we're noving on. GCkay. So
we're noving to the Subscription Agreenent, Exhibit 203.
We're going to bring a copy over to you so you' ve got it
handy.

HEARI NG OFFI CER VACCARO  Ms. Luckhardt, why don't
you go with about another three or so questions and then, as
| nmentioned, we are going to -- there's a need for a break
injust a couple of mnutes. So if you want to do it now or
if you want to continue with a few questions since you are
on a particul ar docunment that would be fine.

M5. LUCKHARDT: Ckay. Okay.

HEARI NG OFFI CER VACCARC:  Maybe just finish up
wi th the Subscription Agreenent.

M5. LUCKHARDT: Yeah, okay. It may take five but

"1l try, okay. So have you had a chance to | ook at the
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docunent ?

HEARI NG OFFI CER VACCARO W'Il I'mgoing to
interrupt. |If it's going to take five or if it may take
five, unfortunately there really is a need for us to break.

MS. LUCKHARDT: That's fine.

HEARI NG OFFI CER VACCARC: So we coul d go ahead --
why don't we do it now --

MS. LUCKHARDT: We could break here.

HEARI NG OFFI CER VACCARGC: -- and allow you the
opportunity to question as you had i ntended.

So we are going to go off the record in just a few
monments. We'll cone back on the record at -- okay, | guess
then we're going to conbine this break with a lunch break as
wel | so why don't we reconvene at 1:15 and we will pronptly
begin. So | ask you all to be here a little bit early so
that we go back on the record exactly at 1:15. Thank you.

(OFf the record at 12:26 p.m)
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AFTERNOON SESSI ON

1:22 p. m

HEARI NG OFFI CER VACCARO  Thank you all for being
here as requested by 1:15 or shortly before 1:15, we
appreciate that. | think it is going to enable us to keep
novi ng.

Wiere we left off before the break was that the
respondent was cross-exam ning M. Hoover and M. Davis. |
do need you to go back, please, to the witness table. You
have al ready been sworn in so there is no reason to have
that done again. Ms. Luckhardt, once they're seated you may
proceed.

CROSS EXAM NATI ON ( CONTI NUED)
BY MS. LUCKHARDT:
Q kay, so what we have up on the screen is Exhibit
203. Ckay. So, M. Hoover, do you recognize this docunent?

MR. HOOVER: Not exactly, no.

o

LUCKHARDT: Can you read the title of it?

MR. HOOVER:  Cal CERTS, | ncorporated, Subscription
Agr eenent .

M5. LUCKHARDT: And you signed this agreenent,
didn't you?

MR HOOVER: Yes. Yes | did.

M5. LUCKHARDT: And by signing the agreenent you

agreed to be bound by its terns, correct?
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MR. HOOVER  Yes.

M5. LUCKHARDT: And before you sign an agreenent
you read an agreenent, don't you?

MR- HOOVER: That's correct.

M5. LUCKHARDT: And you don't dispute the validity
of this agreenent, do you?

MR, HOOVER:  No.

M5. LUCKHARDT: On page 46. [|I'mgoing to read
this section to you that's been highlighted. 1It's on
Exhi bit 203, page 46

"Subscri ber acknow edges that Subscri ber

has read California Code of Regulations,

Title 20, Chapter 4, Article 8, Section 1670-

1675."
Did | read that correctly?

MR. HOOVER  Yes.

M5. LUCKHARDT: And are those your initials?

MR. HOOVER  Yes.

M5. LUCKHARDT: And in singing this agreenment you
acknow edged that you had read those code sections, correct?

MR. HOOVER: Correct.

MS. LUCKHARDT: And are those the HERS
regul ati ons?

MR. HOOVER  Yes.

M5. LUCKHARDT: And the HERS regul ati ons obligate
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you to be truthful and accurate in your rating information,

correct?

MR. HOOVER: Correct.

M5. LUCKHARDT: Ckay, we're noving on to page 45 -
- 44, I"'msorry. Forty-four, which continues on to 45.

kay. The title of this section is Term nation of
Agreenent. |'mgoing to read Sub-part 1:
"Failure of Subscriber to conply with

any of the terns and conditions of this

agreement or any ot her agreenent between

subscri ber and Cal CERTS --"

And then on to the next page. Section 4.
"WIIlful failure of a Subscriber to

provi de true and accurate data and

information."

In signing this agreenment you understand that it could be
term nated by your failure to conply with the terns and
conditions of this agreenent plus any other agreenment; isn't
t hat correct?

MR. HOOVER  Yes.

M5. LUCKHARDT: And you al so understood that this
agreenent could be term nated for your failure to provide
true and accurate data and infornmation.

MR HOOVER:  True.

M5. LUCKHARDT: Ckay, noving back to M. Davis.
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kay, so we need to pull up Exhibit 207. ay. GCkay. Do
you recogni ze this emil ?

MR DAVIS: Yes.

M5. LUCKHARDT: And on Decenber 16th you were
notified that you failed a QA review, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you were asked to schedul e a
neeting, correct?

MR DAVIS: Correct.

M5. LUCKHARDT: And the email states that you wll
be given the opportunity to present your records and
docunentation; is that correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you understood you had the
ability to provide that information during the neeting,
correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you participated in the
neeting, correct?

MR DAVIS: Yes.

MS. LUCKHARDT: And you brought your records and
field notes with you to the neeting with Cal CERTS, correct?

MR. DAVIS: | brought ny papers that said
everyt hing passed, that's all | had.

M5. LUCKHARDT: Wbuld those include your field
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not es?

MR. DAVIS: The only field notes | take is whether
a job passes or not. But | didn't bring specific -- |
didn't know specifically what jobs -- what failed so |
brought ny CF-4Rs.

M5. LUCKHARDT: Ckay, M. Davis, |ooking at,
| ooking at the email. Isn't it true for the first address
on the Friday, Decenber 16, 2011 enmil that there were only
two tests that were conducted at that address?

MR DAVIS: There was three tests.

M5. LUCKHARDT: Can you identify which tests there

wer e?
MR DAVIS: A duct test, an RCAwith the air flow
M5. LUCKHARDT: Ckay, that --
HEARI NG OFFI CER VACCARO. Ms. Luckhardt, before
you continue. |Is it possible -- because |I don't know what

your line of questioning is and | don't really want to
interrupt it as you go through it. But |I don't know t hat
this docunent really needs to be projected, does it, as |ong
as you and the wi tnesses, M. Haddock and I know t he
Comm ttee Menbers all have this docunent. Wy don't we just
take this one off and then you can ask the questions that
you feel that you need.

M5. LUCKHARDT: Sure, that's fine. |I'mtrying to

do it without verbally identifying addresses.
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HEARI NG OFFI CER VACCARO  Yes, | get that, but
we're all looking right at them And so my point is, you
can still say, first, second, third, fourth, yet they al
have the docunment before them They know what you're
tal king about. W also know which addresses you're talking
about just by giving it a reasonable qualifier.

MS. LUCKHARDT: That's fine.

HEARI NG OFFI CER VACCARO  Thank you.

MS. LUCKHARDT: So for the second address, isn't
it true that that address also, also has two tests
associated with it?

MR DAVIS: It has the sanme three as the other
one.

M5. LUCKHARDT: Ckay, what are the three tests?
You named two tests.

MR DAVIS: | said, refrigerant charge and
tenperature split as well as a duct test. |It's part of it.

O you can do an air flow but we did the tenperature split.

M5. LUCKHARDT: Ckay, so I'mstill comng up with
two tests; is that correct?

MR. DAVIS: Sure.

M5. LUCKHARDT: Ckay. And so you knew the tests
t hat were conducted at those |ocations, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: Thank you. And during the
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meetings, isn't it true that you were provided with the
magni tude of the difference between your results and the
results of Cal CERTS field tests?

MR DAVIS: | do not recall that.

M5. LUCKHARDT: So you don't recall whether you
di scussed the differences in the results?

MR DAVIS: W did discuss that they had a
different score, they never told nme the exact score.

M5. LUCKHARDT: Do you recall that the differences
were of a certain magnitude?

MR. DAVIS: Just that it did not pass.

M5. LUCKHARDT: And that's your recollection?

MR DAVIS: Yes.

M5. LUCKHARDT: You were showed photos of sone of
t he residences during the neeting, weren't you?

MR DAVIS: Yes.

M5. LUCKHARDT: Ckay. This is Exhibit 231, this
is photo nunber eight. Oay. The location of this photo is
-- let's see if we can pull it. Can we pull up the exhibit
so he can look at it so he knows where it's | ocated.

Do you know where this photo was taken?

MR DAVIS: Yes.

M5. LUCKHARDT: Thank you. (Laughter.) Okay.
And t hese stickers are put on to indicate sonething; isn't

that correct?
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MR DAVIS: That is correct.

M5. LUCKHARDT: COkay, let's ook -- pull up photo
-- And it's to indicate the location of the tenperature
measur ement access hole; is that correct?

MR DAVIS: That's correct.

M5. LUCKHARDT: COkay, let's pull up Exhibit 231,
phot o nunber seven. Okay. You were shown this photo during
the interview, were you not?

MR DAVIS: Correct.

M5. LUCKHARDT: And can you find a hol e underneath
t he sticker?

MR. DAVIS: There does not appear to be one.

M5. LUCKHARDT: Thank you. Okay. So now let's
pul | 231, pages 142 to 146.

You were also shown, isn't it correct, the data
that you reported for this address?

MR. DAVIS: Correct.

HEARI NG OFFI CER VACCARO  You need to nove that up
hi gher, please, to cover the top of the page. This is
exactly what we were discussing, tying a property address to
an inspection result. Wich is why the redacted answer in
the exhibits actually don't show any of this. So do you
need to actually project it, is what |I'm asking, because --

M5. LUCKHARDT: Okay, we can take it off the

projection as long as --
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HEARI NG OFFI CER VACCARC Why don't we go off the
record for five mnutes. Wy don't you just make the copy
of the exhibit available. |If you don't have a hard copy
|"ve got a box up here with ne.

M5. LUCKHARDT: Ckay, okay. She's going to redact
it, I guess, off the -- this thing can do nore stuff than
under st ood.

HEARI NG OFFI CER VACCARO  kay, thank you.

M5. LUCKHARDT: So we'll do our best to try and
cover these up. That's the difficulty is you have to --
they need to al so understand the specific location we're
tal king about. So trying to find a way to do that.

HEARI NG OFFI CER VACCARO  And again, what | had
just nentioned is that | have the hard copies here with ne.

So if you need the witness to have a hard copy in front of
the witness, and that's really what we're tal king about,
t hey know what you're discussing. Because all of the
parties and the Conmittee have copies as well. W can
certainly do that. You're just not projecting it to the
room

M5. LUCKHARDT: Ckay, all right. Okay, so | guess
she's taken it away; wonderful. Okay.

So what we have up here is that's your formthat
you submitted on the Cal CERTS regi stry which -- and what do

t hose check marks represent?
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MR. DAVIS: They represent that the holes are
t here.

M5. LUCKHARDT: And you signed this form under
penalty of perjury, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you were unable to explain why
you placed the Valley Duct Testing TMAH, |'m going to use
the acronym the tenperature nmeasurenent access hone
stickers, when there were no holes, correct?

MR. DAVIS: Correct.

MR. HADDOCK: |'mgoing to object to that question
just in terns of relevance. |[If the question is what was
presented at the interview | think that could be a rel evant
guestion. But if the question is going to the details of
all the test results and what was found by Cal CERTS, |' m not
sure that's relevant to the question we're trying to answer
about the process.

M5. LUCKHARDT: In order -- go ahead.

HEARI NG OFFI CER VACCARC: No, why don't you go
ahead and respond to that. | am hoping that what
M . Haddock did was cue you to basically what we did discuss
as well at Tuesday's prehearing conference. There is a
certain amount of latitude, of course, but maybe you can tie
t he rel evance together for us.

M5. LUCKHARDT: Right. W discussed this at the
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prehearing conference. And the relevance of the data goes
to two points that M. Haddock has brought up repeatedly.
One of themis why were they decertified -- why were they
suspended prior to an interview wi th Cal CERTS.

And there's a lot of latitude given when there are
-- it -- the evidence inforns the process. And in this
i nstance the evidence is critical in informng why these two
i ndi vi dual s were suspended upon notification and why others
were not. That is one of M. Haddock's questi ons.

He is arguing that these individuals should have
been given an opportunity to talk to Cal CERTS and have their
interview before they were suspended. And unless you
understand the gravity of what Cal CERTS determ ned when they
did their quality assurance reviews it is inpossible to
truly understand why Cal CERTS nade the decision and took the
addi ti onal process step of suspending these individuals
prior to the interview

It is also critical in | ooking at the other
process issues. There is not just one entity. There's also
-- there is not just one individual that is harnmed by the
conduct that we are tal king about here today. W are also
tal king about the critical point of the HERS regul ati ons,
that is, consumer protection. And that is ensuring that
consuners have true, accurate and consistent ratings.

Therefore you can't | ook at the process independently from
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the other entities that are harmed. And in order to
under st and whet her the process is proper you also have to
understand the potential harmto consuners.

HEARI NG OFFI CER VACCARO  kay, | want to unbundl e
what you said just a bit. | thought I first understood
M . Haddock as objecting because the line of inquiry was
about the interview and what they were shown, what they
knew, what they were told, what they said in the context of
the interview And so | amjust making sure I amfollow ng
you. You are saying that these docunents were part of the,
the interview?

MS. LUCKHARDT: Yes.

HEARI NG OFFI CER VACCARO  Ckay. And --

MS. LUCKHARDT: These were docunents that were
shown at the interview.

HEARI NG OFFI CER VACCARO  Ckay. So now |
understand that connection. | understand your point with
respect to what information inforns the process deci sions
that were nade by Cal CERTS. So | understand that and |
think we discussed it at the prehearing conference as well
that there was sone |level of going into the details that
m ght be necessary but that we were not going to
exhaustively do so.

M5. LUCKHARDT: Correct.

HEARI NG OFFI CER VACCARO  So maybe you can hel p us
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understand how far into all of these exenplar docunents you
pl an on going into, for how many properties, how nmany
docunments. Because ny recollection of the declaration in
the answer, it was pretty thick. And we could be here for
hours if you were planning on going over each of these but
|"mcertain you weren't planning on doing that.

MS. LUCKHARDT: You bet, we could be here for
hours, but we're not. W are giving you just a couple of
exanpl es of the dozens of situations that we saw

HEARI NG OFFI CER VACCARO  Ckay. Well then | think
with that explanation we are going to go ahead and overrul e
the objection. You ve got a pretty fair anmount of |atitude,
but if you start to exceed it |I think we'll rem nd you that
you' ve exceeded it.

M5. LUCKHARDT: Ckay. So M. Davis, you were
unabl e to explain why you reported the holes being m ssing
in the interview, isn't that correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: Ckay. So we're going to hand you
a copy of Exhibit 210, page 74. kay. Do you have a copy
in front of you?

MR DAVIS: Yes.

M5. LUCKHARDT: During your neeting wth Cal CERTS
you were asked about the devel opnment identified in the

docunent, correct?
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MR. DAVIS: Correct.

M5. LUCKHARDT: And isn't it correct that you
rated at |east 12 hones in this devel opnent?

MR DAVIS: | believe that is correct.

M5. LUCKHARDT: And in fact you rated eight hones
in one day, isn't that correct, on August 8th?

MR DAVIS: | do not know that to be correct.

M5. LUCKHARDT: Do you know what is correct?

MR. DAVIS: It could have been eight. | nean,
was out there for several days, so.

M5. LUCKHARDT: And M. Flores scheduled you to
rate these hones; is that correct.

MR DAVIS: That is correct.

M5. LUCKHARDT: And didn't you admt in your
nmeeting with Cal CERTS that rating all 12 of these hones as
alterations was a m stake?

MR DAVIS: | believe | said it could have been a
m st ake.

M5. LUCKHARDT: And you were asked about the
t enper at ure neasurenent access holes in that neeting, for
this devel opnent, weren't you?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you were asked how you were
able to obtain the tenperature split readi ngs without the

t enper at ure neasurenent access hol es, correct?
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MR. DAVIS: Correct.

M5. LUCKHARDT: And you didn't dispute that there
wer e problens, correct?

MR DAVIS: Didn't dispute there were probl ens.
What do you nean?

M5. LUCKHARDT: You didn't dispute that you
couldn't take that specific reading without the access
hol es, correct?

MR DAVIS: That is not correct.

M5. LUCKHARDT: Can you obtain a tenperature split
readi ng wi thout the access holes in accordance with the
regul ati ons?

MR DAVIS: Not in accordance.

M5. LUCKHARDT: Isn't it true that after the
interview you were asked if you had questions or conments?

MR DAVIS: Yes.

M5. LUCKHARDT: And did you have any additi onal
guestions?

MR. DAVIS: | asked when | was going to be -- ny
suspensi on was going to be over.

M5. LUCKHARDT: And did you nmake any additi onal
comment s?

MR DAVIS: No. Oher than | needed to prove
about all ny rating activity on a particul ar day.

HEARI NG OFFI CER VACCARGC When the wit ness speaks
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| need you to speak directly into the m crophone, please.

MR DAVIS: Sorry.

HEARI NG OFFI CER VACCARO | think you're
audi bl e --

MR DAVIS: | was trying to locate it on the
paperwor k here.

HEARI NG OFFI CER VACCARO That's fine. And if you
want to just nove the m crophone slightly closer to you
i nstead of |eaning in.

MR. DAVIS: | gotcha, okay, thank you

HEARI NG OFFI CER VACCARO  Thank you.

M5. LUCKHARDT: And you understand that you have
an obligation to provide truthful and accurate ratings,
correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you understand you have an
obligation to report the results of your ratings to the
registry, correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And you understood that your

ratings were subm tted under penalty of perjury; is that

correct?
MR. DAVIS: Correct.
M5. LUCKHARDT: Ckay, turning to you, M. Hoover.
Do you recogni ze the redacted email -- we'll hand you a
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copy of the full email, M. Hoover.

MR. HOOVER  Yes.

M5. LUCKHARDT: And on Decenber 16th you were
notified that you failed a quality assurance revi ew and
pl aced on a 15 day suspension; is that correct?

MR. HOOVER  Yes.

M5. LUCKHARDT: And you were asked to schedul e a
nmeeting; is that correct?

MR. HOOVER  Yes.

M5. LUCKHARDT: And the email states you will be
gi ven an opportunity to present your records and
docunentation; is that correct?

MR. HOOVER  Yes.

M5. LUCKHARDT: And you understood you had the
ability to provide information during the nmeeting, correct?

MR. HOOVER: That's correct.

M5. LUCKHARDT: And you participated in the
nmeet i ng?

MR. HOOVER  Yes.

M5. LUCKHARDT: And did you bring any field notes
or records with you?

MR. HOOVER  Yes.

M5. LUCKHARDT: And during the interview you were
told that the results of the Cal CERTS field surveys were

different fromyours; isn't that correct?

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o o0 »h W N R O

81

MR- HOOVER: That's correct.

M5. LUCKHARDT: And you were told that they were
different by, in sone cases, a large order of magnitude; is
t hat correct?

MR. HOOVER: | was given different scales, yes.

M5. LUCKHARDT: And you were told what the
problenms were with the quality assurance review, correct?

MR. HOOVER  Yes.

M5. LUCKHARDT: And you were shown photos. Can we
bring up the photos. It's Exhibit 240. | don't think it
has an address on it. GOCkay. And you were shown this photo
during the interview, is that correct?

MR HOOVER: | don't know if that was the exact
photo. | was shown sone photos, yes. | don't know if it
was that one.

M5. LUCKHARDT: You were shown sone photos during
the interview?

MR. HOOVER  Yes.

M5. LUCKHARDT: Ckay, we're going to go to 239.
Do you recall this photo fromthe interview?

MR. HOOVER: No, not specifically.

M5. LUCKHARDT: But you do know that you were
shown photos during the interview

MR. HOOVER  Yes.

M5. LUCKHARDT: Ckay, so we're going to hand you a
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copy of Exhibit 216, starting with page 89. That's page 89
of the list. Al right, so we have the redacted 216 up on
the screen. Have you seen this docunent before?

MR. HOOVER  Yes.

M5. LUCKHARDT: And during your meeting with
Cal CERTS you were asked about your insulation nmeasurenents;
is that correct?

MR. HOOVER: That's correct.

M5. LUCKHARDT: And you were asked about the
energy efficiency ratio, correct?

MR. HOOVER: Correct.

M5. LUCKHARDT: And Cal CERTS didn't decertify you
based on your energy efficiency failures, did they?

MR. HOOVER: That was one of the fails.

M5. LUCKHARDT: COkay, so we're pulling up Exhibit
nunber 218, which | don't believe has any addresses on it.
Can you pl ease explain what this docunment is?

MR- HOOVER: This is the decertification letter, |
bel i eve.

M5. LUCKHARDT: And does it |ist your energy
efficiency ratio failures as a reason for your
decertification?

MR. HOOVER: No, not on this one, on this
paperwor k here, no.

M5. LUCKHARDT: Thank you. And you stated in the
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nmeeting that you were confident in your abilities as a
rater; is that correct?

MR. HOOVER  Yes.

M5. LUCKHARDT: And you were asked about your
ratings at a devel opnent where you rated -- on August 8th.
Do you recall the location that you were rating on August 8?2

kay. So at the bottom of Exhibit 210. W're
going to hand -- so at the bottom of Exhibit 210. |It's
mar ked as page 74. There are two addresses at the bottom of
that. 1t's the QA action report for M. Davis so M. Davis
may have it sitting in front of him But at the very bottom
of it on page 1 of 3 there are two addresses |listed. Do you
recall the -- do you recall the devel opnment where those
addresses are | ocated?

MR. HOOVER: This one is not mne, |I'msorry.

M5. LUCKHARDT: Ckay, now I'mreferring to Exhibit

216, page 90. And I'll hand you a copy of that so you can
see it.

MR. HOOVER: The one circled here?

M5. LUCKHARDT: Yeabh.

MR. HOOVER  Yes.

M5. LUCKHARDT: Do you renenber that devel opnent?

MR. HOOVER  Yes.

M5. LUCKHARDT: COkay. Did you go to that

devel opnment prior to conducting your final ratings?
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HOOVER:  Yes.
LUCKHARDT: Do you renenber when that was?

2 P 3

HOOVER: A week or two before.

M5. LUCKHARDT: And did you conduct ratings at
your earlier, the earlier tinme you were there?

MR HOOVER: | was there. W tried to test sone
and they did fail.

M5. LUCKHARDT: And then you went back to that
sanme devel opnent on August 8th; is that correct?

MR. HOOVER: That's correct.

M5. LUCKHARDT: And you rated approximately six
homes that day?

MR. HOOVER:  Approxi mately.

M5. LUCKHARDT: And during the neeting with
Cal CERTS you didn't dispute that there were problens with
t hose ratings, correct?

MR HOOVER: In the initial day that | went out
there, there were problens. That's why we had to cone back.

M5. LUCKHARDT: Ckay. And the second tine -- and
when you had the neeting with Cal CERTS they identified --
they identified concerns they had with your initial rating;
is that correct? Not your initial rating but your August
8th ratings, the ones you actually entered into the Cal CERTS
registry.

MR- HOOVER: That's correct.
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M5. LUCKHARDT: And did you dispute those ratings?

MR. HOOVER  Yes.

M5. LUCKHARDT: You di sputed whether there were
problens with those ratings?

MR. HOOVER: Ch no, | did not dispute that there
were problens with those ratings the first time | went out.

M5. LUCKHARDT: Ckay, all right, 217 is an enuail.
It was al so one of the emails you referred to earlier. It's
probably in the stack right here. ay, so we're putting in
front of you exhibit 217. And after the neeting you were
asked if you had any questions or conmments; is that correct?

MR. HOOVER: That's correct.

M5. LUCKHARDT: And did you provide any additional
i nformation?

MR. HOOVER: No, not that | recall

M5. LUCKHARDT: Did you ask any additional
guestions?

MR. HOOVER: Yes, | did ask additional questions.
when | could go back to work and when they'd be done with
their investigation.

M5. LUCKHARDT: Ckay. But you didn't ask
guestions about the specific addresses or quality assurance
failures that you discussed in the neeting, correct?

MR. HOOVER: No, because we discussed themin the

nmeet i ng.
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M5. LUCKHARDT: And you understand you have an
obligation to provide truthful and accurate ratings,
correct?

MR- HOOVER: That's correct.

M5. LUCKHARDT: And you understand that you have
an obligation to report the results of your ratings by
submi ssion to the registry, correct?

MR. HOOVER: That's correct.

M5. LUCKHARDT: And you understood that your
ratings were subm tted under penalty of perjury, correct?

MR. HOOVER: That's correct.

M5. LUCKHARDT: M. Hoover, I'mreferring to, |
believe it's M. Haddock's Exhibit nunber 3, which is the
emai | dated Friday, February 16th from Charli e Bachand. Do
you have that sitting in front of you?

MR HOOVER: | do.

MS. LUCKHARDT: So | can refer to the first,
second and third on the list. kay, so the first address on
the list. 1Isn't it true that there were only two tests
conducted at that address?

MR. HOOVER: Three tests, two certificates.

MS. LUCKHARDT: Three tests, two certificates,
okay. Address nunber two on that, on that email. Isn't it
true that there were four tests conducted at that address?

MR. HOOVER: | don't have the nunber but there
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were nmultiple tests at that address.

M5. LUCKHARDT: Ckay. M. Davis, let's --

M. Davis, you had testified that there was an incorrect
enmai | address.

MR. DAVIS: Correct.

M5. LUCKHARDT: Are you responsible for
mai ntai ning a correct email address with Cal CERTS?

MR. DAVIS: Correct.

M5. LUCKHARDT: Ckay. M. Davis and M. Hoover,
is it correct to say that you work for Valley Duct Testing?

MR. DAVIS: Correct.

M5. LUCKHARDT: And are you still enployed by
Val | ey Duct Testing?

MR. HOOVER:  Sonewhat .

MR DAVIS: Yes.

MR. HOOVER: Mdre or |ess an offset business of
his, not Valley Duct Testing directly.

M5. LUCKHARDT: And isn't it true that you conduct
a lot of alterations, a lot of ratings on alterations?

MR DAVIS: Not anynore.

M5. LUCKHARDT: Isn't it true that you could at
this point intime be doing alterations for the other
provi der, CBPCA?

MR. HOOVER: Technically, yes. But from what |

understand they don't deal w th people who have been
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M5. LUCKHARDT: Did you try to work for then?

MR HOOVER: No, | did not call them

M5. LUCKHARDT: How about you, M. Davis?

MR. DAVIS: | honestly didn't even know about th
until a couple of weeks ago.

M5. LUCKHARDT: So Cal CERTS didn't take your
livelihood away, did they?

MR. HOOVER: I nadvertently, yes they did.

M5. LUCKHARDT: But you could be working for
CBPCA, correct?

MR HOOVER: It is a possibility, an unlikely
possibility.

M5. LUCKHARDT: So you said you're still working
for an entity or an affiliate of Valley Duct Testing. So
have you been paid since you have been decertified to work
as a Cal CERTS rater?

MR. HOOVER: | have been able to scrape together
and make sone sort of noney to provide for ny famly.

MR DAVIS: Sane here.

M5. LUCKHARDT: And so are you still being paid
Val | ey Duct Testing?

MR DAVIS: No, it's JAAR Sal es.

M5. LUCKHARDT: M. Davis, isn't it true that yo

never asked for additional docunents until M. Haddock
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started sending letters to Cal CERTS?

MR DAVIS: That is correct.

M5. LUCKHARDT: Did you ever ask to talk with the
gual ity assurance individual who did the quality assurance
reviews for Cal CERTS?

MR DAVIS: No, | didn't know who he was.

MS. LUCKHARDT: M. Hoover, is the situation the
sanme for you? 1Isn't it true that you never asked for
addi ti onal docunents until M. Haddock sent letters to
Cal CERTS?

MR. HOOVER: That is not true. | asked for it in
my neeting and they denied any access to nunbers, who did
it, anything of the sort.

M5. LUCKHARDT: Did you ask to --

MR. HOOVER: They said it was confidential.

M5. LUCKHARDT: Did you ask to talk to the
i ndi vi dual who had done the quality assurance revi ews?

MR HOOVER: Wen | was told | couldn't tell his
name | didn't ask if | could talk to him

MS. LUCKHARDT: M. Hoover, once you got your
notice of suspension did you talk to your enployer?

MR. HOOVER: Yes. | had to notify himl would not
be able to performratings.

M5. LUCKHARDT: Did your enployer informyou that

other raters had received letters from Cal CERTS?
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MR HOOVER: No, | was the first one.

M5. LUCKHARDT: Did you |earn subsequently that
t hat had happened?

MR HOOVER: Later | |earned.

M5. LUCKHARDT: Did you |earn that sonme of them
wer e suspended and sonme were not?

MR. HOOVER  Yes.

M5. LUCKHARDT: Did that concern you?

MR HOOVER: Alittle.

M5. LUCKHARDT: Earlier in your testinony you
cl ai med you had no idea what your situation was; is that
correct?

MR. HOOVER: That is correct.

M5. LUCKHARDT: And yet you were suspended and
others were not; is that correct?

MR. HOOVER: That is correct.

M5. LUCKHARDT: And M. Davis, you also testified
t hat when you received your suspension that you did not know
how serious it was; is that correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: Did you talk to M. Flores about

t hat ?

2

DAVI S: Yes.

o

LUCKHARDT: And did you talk to other raters?
DAVI S: The ones | knew.

2
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MS. LUCKHARDT: And did sone of those other raters
al so received letters from Cal CERTS?

MR DAVIS: Yes.

M5. LUCKHARDT: And were you aware that sone were
suspended and sone were not?

MR DAVIS: Yes.

M5. LUCKHARDT: And yet you still claimyou had no
i dea that your situation was serious?

MR. DAVIS: Say it again?

MR. HADDOCK: |'mgoing to object to that
guestion. |Is that what he said?
M5. LUCKHARDT: [|'msorry, |'masking the

guesti ons.

MR. HADDOCK: You were characterizing the words
t hat he spoke.

HEARI NG OFFI CER VACCARO Can the court reporter
just read back the Q%A that preceded the |ast question by
Ms. Luckhardt so that we at | east are using the same word
choi ce that was used by the witness.

(OFf the record to attenpt to play

back the recording.)

HEARI NG OFFI CER VACCARO  Back to the A, thank
you for trying.

Ms. Luckhardt, if you would pl ease just rephrase

since you had offered to do so. | think that would nove
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t hi s al ong.

M5. LUCKHARDT: M. Davis, you clained, and you
can correct ne if |1've got the characterizati on wong, that
when you received the notice from Cal CERTS that you failed
your quality assurance review, and through the process and
t hroughout the process, that you did not -- that you did not
-- that you did not understand that the situation -- that
your suspension could be continued.

MR. DAVIS: After the 15 days | assuned it was
bei ng conti nued.

M5. LUCKHARDT: Ckay. And you testified that you
didn't realize, and you can correct ne if |I'mwong, that
you didn't realize that you could be decertified; is that
correct?

MR DAVIS: | said | realized that if | didn't
contact themw thin 15 days.

M5. LUCKHARDT: So you did understand that you
coul d be decertified.

MR DAVIS: If | didn't contact themw thin 15
days.

M5. LUCKHARDT: M. Davis, once you got that enai
did you take it seriously?

MR DAVIS: O course.

M5. LUCKHARDT: And how long did it take you to
schedul e a neeting with Cal CERTS?
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MR DAVIS: | enmiled themthe next day. | got it
at night.

M5. LUCKHARDT: COkay, the notice you said you
received in Decenber and when did you email them and request
a neeting?

MR DAVIS: It's Decenber 16th on there but that's
to my Liberty email. | didn't get one to ny Gmail until a
few days later. And then soon as | got it |I emailed them
back.

M5. LUCKHARDT: And did you email them back with
dates that you could neet?

MR DAVIS: Yes.

M5. LUCKHARDT: And when did that neeting occur?

MR. DAVIS: | honestly don't even renenber the
dat e.

M5. LUCKHARDT: Do you recall that that was in
January?

MR DAVIS: | knew it was in January, Yyes.

M5. LUCKHARDT: And why didn't you request a
neeting i n Decenber?

MR DAVIS: | was on vacation.

M5. LUCKHARDT: COkay. Did you discuss the neeting
and the situation with your enployer prior to the -- prior
to the neeting?

MR DAVIS: Did | discuss the neeting. Wat do
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you nean?

M5. LUCKHARDT: Did you discuss your situation
that you were suspended and that you had to go talk to
Cal CERTS, with your enployer?

MR DAVIS: Yes.

M5. LUCKHARDT: And you were prepared to discuss
t he addresses when you arrived, isn't that true?

MR. DAVIS: The three addresses | had on ny email.

M5. LUCKHARDT: And you cane to the neeting with a
letter fromyour enployer; isn't that true?

MR DAVIS: That is true.

M5. LUCKHARDT: So you were prepared for the
nmeeting; isn't that correct?

MR. DAVIS: Correct.

M5. LUCKHARDT: And during the neeting you were
asked about additional addresses; is that correct?

MR DAVIS: That is correct.

M5. LUCKHARDT: And you recalled those addresses;
is that correct?

MR DAVIS: Yes.

M5. LUCKHARDT: And M. Hoover, when you got your
email from M. Bachand notifying you that you were on
suspension, did you take it seriously?

MR. HOOVER  Yes.

M5. LUCKHARDT: And did you discuss it with your
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enpl oyer ?

2

HOOVER: Yes.

o

LUCKHARDT: And you said you cane in prepared,
correct?

MR HOOVER: That's correct.

MS. LUCKHARDT: M. Hoover and M. Davis, do
contractors request raters?

MR. HOOVER  Yes.

MR DAVIS: Yes.

M5. LUCKHARDT: And do contractors put pressure on
you to speed up your ratings or to pass -- pass hones?

MR. HOOVER  Yes.

MR DAVIS: Yes.

M5. LUCKHARDT: Aren't raters left unprotected to
stand up to contractors and devel opers and subcontractors if
there isn't a threat of decertification?

MR HOOVER: |I'msorry, |I'mnot sure what you
nmean.

M5. LUCKHARDT: Is it easier to stand up to
contractors and subcontractors if you know, and in fact
could tell them that if you don't provide true and accurate
ratings that you could be decertified?

MR. HOOVER  Yes.

MR DAVIS: Yes.

MS. LUCKHARDT: Isn't it easier to tell a
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contractor, | can't drill your TMAH hol es because I'I| |ose
my certification, rather than, | can't drill your TMAH hol es
but sonebody el se might, sone different rater m ght?

MR, HOOVER:  No.

M5. LUCKHARDT: Ckay, | have nothing further.

HEARI NG OFFI CER VACCARO M. Haddock, did you
want to do very limted redirect with your w tnesses?

MR, HADDOCK:  Yes.

REDI RECT EXAM NATI ON
BY MR HADDOCK:
Q M. Hoover, are you currently certified by CBPCA?

MR, HOOVER:  No.

MR. HADDOCK: M. Davis, are you certified by
CBPCA?

MR DAVIS: No.

HEARI NG OFFI CER VACCARO M. Haddock, for the
record, why don't you tell us what that acronym stands for.

MR HADDOCK: | have to confess | don't know what
t he acronym stands for.

(Laughter.)

HEARI NG OFFI CER VACCARG  Per haps one of the
wi tnesses could tell us what that acronym stands for.

MR. HOOVER: | don't know, | just found out about
it recently.

MR, DAVIS: Sane here.
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MR HOOVER: | don't know what it stands for. [|I'm
sure sonmebody out there does.

MR. HADDOCK: M understanding is that that's
anot her organi zation that certifies raters for alterations
in the state. Do you know whether that's correct,

M . Hoover?

MR. HOOVER: That's correct.

MR HADDOCK: M. Davis?

MR DAVIS: Yes, | believe that to be correct.

ASSCOCI ATE MEMBER McALLI STER Shoul d we say what
it is?

HEARI NG OFFI CER VACCARO  Say it.

ASSOCI ATE MEMBER McALLI STER It's the California
Bui | di ng Performance Contractors Associ ation.

MR. HADDOCK: Thank you.

MR. HOOVER:  Thank you.

ASSOCI ATE MEMBER McALLI STER  It's anot her --
anyway.

HEARI NG OFFI CER VACCARO  Thank you, Comm ssi oner
McAllister.

MR. HADDOCK: M. Hoover, a few mnutes ago
Ms. Luckhardt asked you if you cane into the neeting with
Cal CERTS prepared, is that right?

MR. HOOVER  Yes.

MR. HADDOCK: Were you prepared to discuss the
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particular tests that you had fail ed?

MR, HOOVER:  No.

MR. HADDOCK: M. Davis, did you understand the
particular tests you had failed when you went to neet with
Cal CERTS?

MR. DAVIS: Wen | got there but not prior.

MR. HADDOCK: Were you prepared to discuss those
particul ar tests?

MR, DAVIS: No.

MR. HADDOCK: Thank you, that's all | have.

HEARI NG OFFI CER VACCARO. Before we dism ss these
witnesses | want to find out if the conm ssioners or
advi sors m ght have any questions and | think I have a few
of ny own.

PRESI DI NG MEMBER DOUG.AS: | have one question for
M. Hoover or M. Davis. You nentioned, and | don't
remenber which said which, but that one of you had four QAs
done on your ratings and one of you had seven; is that
right?

MR. DAVIS: Correct.

MR. HOOVER: | had four.

PRESI DI NG MEMBER DOUGLAS: You had four. And
M. Davis, you had seven?

MR DAVIS: Yes.

PRESI DI NG MEMBER DOUGLAS: And were these ratings,
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were these QAs done in conjunction with the events that |ed
to the neeting that we had spent quite a bit of tinme hearing
about or were they done in the past, over your tinme as
raters?

MR. HOOVER: Fromthe dates on themthey only go
back a few nonths prior to.

PRESI DI NG MEMBER DOUGLAS: Ckay. So all of them
go back to just a few nonths prior to -- can you give a
sense of how many nonths prior?

MR. HOOVER: Cctober, | believe, was the earliest
that | can renenber.

PRESI DI NG MEMBER DOUGLAS: M. Davis?

MR DAVIS: The sane, | believe.

PRESI DI NG MEMBER DOUG.AS: (Ckay, thank you.

ASSCCI ATE MEMBER McALLI STER: My nane i s Andrew
McAl i ster, Comm ssioner.

(Si de conversation heard over WDbEX.)

ASSCOCI ATE MEMBER McALLI STER I'msorry, 1'I1 try
to speak | ouder.

HEARI NG OFFI CER VACCARGC  For those of you on the
t el ephone line, we are hearing your background
conversations. So again we would ask that you please nute
your telephone so we don't hear your conversations,
otherwise we will take the liberty of muting you. Thank

you.
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ASSOCI ATE MEMBER McALLI STER So I'd like to hear
alittle bit nore about the nunber of ratings that each of
you performed. | guess, you know, one -- | can't renenber
whi ch one said -- one seens to have perforned |i ke al nost
3,000 ratings, the other alnpbst 5,000 in a few years, one of
you from 2007, the other from2008. And | guess |I'd like to
understand -- ny experience is nore with existing buildings,
which is alittle different, so I'd |ike to understand.
That's a pretty serious average of, you know, three to five
rati ngs per day, every day, for four to five years, if you
| ook at sort of, you know, five days a week kind of thing.

So | want to sort of hear how that works in
practice. And are these nostly, you know, production
buil ders and you're just boom boomboom Is it like what's
the -- how can you sort of -- you know, how | ong does one
rating take, what are all the steps, sort of how do you
docunent that? How -- you know, when do you have to go back
to the office to wite? I'mtrying to get a sense of how
you can hammer out that nmany, that nmany ratings in what
seens to me a short time. So | guess | want a better sense
for that.

MR DAVIS: Well for -- | was certified in 2007
For the first three years it was only -- for alterations
only required duct and TXV. So all you had to do was a duct

test and to verify that a TXV was install ed.
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ASSCCI ATE MEMBER McALLI STER:  So no bl ower door?

MR DAVIS: So no blower -- those are on
alterations. And | believe | had 2,000 of those. And
that's goi ng back from 2007

And then new construction, it all depends on what
the builder puts in the house. It mght not require a
bl ower door, it mght just require a duct test and an EER
verification.

And then along with those | had probably around --
| was the 4700 so | had about 1,000 solar tests, which take
about 15 m nutes apiece to do.

ASSCCI ATE MEMBER McALLI STER:  So each of those
solar tests is one --

MR DAVIS: One test.

ASSCCI ATE MEMBER McALLI STER:  You're saying that's
one rating. That's one test.

MR DAVIS. Right.

ASSCOCI ATE MEMBER McALLI STER  Ckay. So we're not
tal ki ng about 4700, you know, drive to the house, show up to
t he house, unpack your bl ower door, unpack your duct tester.

MR. DAVIS: Correct.

ASSCCI ATE MEMBER McALLI STER: You know, the whol e
kit and caboodl e thing.

MR. DAVIS: The whol e thing, yeah.

ASSCCI ATE MEMBER McALLI STER  So those are
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di screte, individual tests, not whole HERS ratings, | guess
is what --

MR. DAVIS: Correct.

ASSCCI ATE MEMBER McALLI STER  Ckay.

MR. HOOVER: And oftentinmes with new construction
there m ght be a grouping so you can get four or five done
ri ght next door to each other. Walk fromone to the other
wi t hout any drive tine.

ASSCCI ATE MEMBER McALLI STER And when you say do
one rating on a new construction that's an identical design
to a whol e bunch of other buildings in that devel opnent, is
that one rating or are you counting that as nmultiple
ratings?

MR HOOVER: |I'msorry, are you referring to
ratings as tests or?

ASSOCI ATE MEMBER McALLI STER:  Yeah, well, let's
see. So yeah, the whole rating. So let's say you're doing
a Title 24 test on new construction.

MR. HOOVER:  Sonetimes the owner requires just a
duct test, other tinmes it requires just an EER, which is
just verification, or it may be a conbination of, you know,
bl ower door, duct. Any conbination, basically. In nost
subdi visions they're usually pretty simlar with a few
variances as far as from house to house in each different

subdi vi si on
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ASSCCI ATE MEMBER McALLI STER  Ckay, so a ball park
average of how |l ong, how | ong one rating would take you, |
guess, in a new construction environnent?

MR. HOOVER It woul d depend on what was required.

You know, a smaller house with just a duct test won't take
very long. You know, you're talking just a duct test. And
that's not processing the paperwork. That's just on the
j ob, you know, covering registers and hooking up to it.
Take 15 m nutes.

ASSCCI ATE MEMBER McALLI STER:  Thanks, | appreciate
you bearing with ne here.

MR. HOOVER: No probl em

ASSCCI ATE MEMBER McALLI STER  What's the process
by whi ch houses are identified and put into the pipeline and
you are sent to those jobs? You know, the way the housing
mar ket is now, obviously, you just don't have that kind of
flow. | imagine in the southern half of the state that |'m
nore famliar with there aren't 5,000 ratings, you know, to
be had.

MR. HOOVER: Ri ght.

ASSCClI ATE MEMBER McALLI STER  But acknow edgi ng
that part of this was sort of the tail end of the housing
boom | could see that there were a | ot of new devel opnents
comi ng on |line and maybe there's sone flow there. That's a

ot of ratings. And |I'mjust kind of wondering what the
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project -- what the rating pipeline for you as, you know,
smal | busi ness people, |look like. How did you generate

t hose and how did you kind of, you know. So how did you
fill your pipeline with work?

MR. HOOVER: Well we have a conbi nation, you know,
t hat we do, new construction and alteration. And a |ot of
times we'll do a grouping of new construction, different
subdi visions in various |locations. W go anywhere from you
know, the Bay Area to the northern border so we cover a very
| ar ge ar ea.

ASSOCI ATE MEMBER McALLI STER: And so was it all
through -- were all your jobs generated through Valley Duct
Testing or did you do it --

MR. HOOVER  Yes.

ASSCOCI ATE MEMBER McALLI STER  Ckay. Ckay, | think
| m good, thanks. Thank you very much.

HEARI NG OFFI CER VACCARG: | just have a coupl e of
guestions. | think -- Exhibit 218, do you have that before
you? That would be specific to M. Hoover. And it's a
| etter dated January 30th from Cal CERTS basically telling
you, you know, that you're going to be decertified.

MR HOOVER: Um hnm

HEARI NG OFFI CER VACCARO Do you have that in
front of you?

MR, HOOVER: Yes.
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HEARI NG OFFI CER VACCARO  Ckay. And M. Davi s,
don't renenber the exhibit nunber of the corresponding
letter that was sent to you but | --

MR DAVIS: 1've got it, it's Six.

HEARI NG OFFI CER VACCARO  Ckay, which exhibit
nunmber is that?

MR. DAVIS: SiXx.

HEARI NG OFFI CER VACCARC:  Ckay, thank you. | put
t hese exhibits before you but the context is the neeting
that precipitated these letters. Each of you, as |
understand it, had separate neetings with Cal CERTS to
di scuss their findings with respect to inspections that you
performed; is that correct?

MR. HOOVER  Yes.

MR. DAVIS: Correct.

HEARI NG OFFI CER VACCARO kay. So I'mgoing to
start with one of you first then I'lIl nove to the other
because | think that makes for a cleaner record. So Il
start with you, M. Davis. | think if you |ook at the
exhi bit before you, what you identified, | believe, as
Exhi bit nunmber 6, it lists very specific findings for why
you were being decertified.

And what 1'd like to know is, were each of those
itens that are specified in that letter, discussed, to the

best of your recollection, in the neeting, the neeting that
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we all keep talking about. 1I1t's been called either a
nmeeting or interviewin the context of this proceeding. But
were each of those itens, to your recollection, discussed in
t hat meeti ng?

MR. DAVIS: The only one | have a question on is
the QI, | don't recall that one being discussed. That's
Exhi bit 3 on there.

HEARI NG OFFI CER VACCARO (kay. But as to --

MR. DAVIS: Al the other ones, duct test, yes,
refrigerant charge.

HEARI NG OFFI CER VACCARO  kay. And so the sane
guestion for you, M. Hoover. Everything that was in that
letter, is that sonething that was di scussed in the neeting?

MR. HOOVER: | believe so.

HEARI NG OFFI CER VACCARO  Ckay. Wo, M. Davis,
was in the neeting that you participated in?

MR DAVIS: It was just ne, Charlie Bachand and
M ke Wese -- Mark Wese.

HEARI NG OFFI CER VACCARO  Ckay. And M. Hoover,
who was in --

MR. HOOVER: The sane.

HEARI NG OFFI CER VACCARC: Ckay. And to your
recollection, M. Davis, were there any witten charges or
al | egati ons handed to you at the beginning of the neeting or

was it nmerely a series of exhibits, the kind that
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Ms. Luckhardt walk d us through earlier in today's
pr oceedi ngs?

MR DAVIS: It was simlar to the exhibits that
t hey just popped up on the screen and showed ne.

HEARI NG OFFI CER VACCARC:  Ckay, but no |ist of
charges or anything like that?

MR, DAVIS: No.

HEARI NG OFFI CER VACCARO  Ckay. M. Hoover?

MR. HOOVER: The same, no |ist of charges.

HEARI NG OFFI CER VACCARO kay. Did anyone, to
your recollection, take any witten m nutes, notes, take any
type of record of the proceedings or record it in any way?
Starting with you, M. Davis and then the same questi on,

M . Hoover.

MR. DAVIS: | don't believe anything was recorded
or witten notes but, | nmean, | think Charlie was taking a
little bit of notes as we were talking.

HEARI NG OFFI CER VACCARO Did you take any notes
your sel f?

MR DAVIS: | took a few

HEARI NG OFFI CER VACCARGC  Ckay. Have you provi ded
those to M. Haddock?

MR. DAVIS: They were not. They're not in the
record or anything, no.

HEARI NG OFFI CER VACCARO  kay. Do you still have
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t hose notes?

MR DAVIS: It was just -- all it was was to
speci fy which jobs and what particular tests were fail ed,
whi ch we ended up getting from-- fromthem|ater on anyway.

HEARI NG OFFI CER VACCARO  kay, fair enough, but
that was a yes or no question.

MR DAVIS: Sorry.

HEARI NG OFFI CER VACCARC: So do you still have
t hose notes?

MR DAVIS: No, | do not.

HEARI NG OFFI CER VACCARO  kay. M. Hoover, the
sanme question for you. To your recollection did anyone
record in any way, whether it was audio or just in witing,
what took place or transpired during your neeting?

MR. HOOVER: As far as | know no recording, audio
recording of it, but we were all taking notes.

HEARI NG OFFI CER VACCARO  kay. And do you have
your notes?

MR HOOVER: | don't have themw th nme, no.

HEARI NG OFFI CER VACCARC Wl |l not today but do
you still have in your possession --

MR. HOOVER: Yes | do.

HEARI NG OFFI CER VACCARO. -- notes fromthat
neet i ng?

MR, HOOVER: Yes.
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HEARI NG OFFI CER VACCAROC  Ckay. After the neeting
took place did you receive -- other than this letter that
|"ve pointed out in the exhibits that are before each of
you, did you receive any other nore detailed witten
findings or conclusions or sutmmary of the neeting,

M. Davis?

MR. DAVIS: He requested nore information on a
job, which I provided him Qher than that, 1'd emailed him
a couple of tines asking himwhen he was going to get his
solution or get it resolved or whatever and he just kept
pushing it off until finally they cane to the verdict.

HEARI NG OFFI CER VACCARO  Ckay. So what |
understand fromyour answer is that there was sone
comuni cation followi ng that neeting. But what | am asking
is, was there sone sort of witten summary or narrative
provi ded to you of that neeting?

MR DAVIS: No.

HEARI NG OFFI CER VACCARO Ot her than the
decertification letter?

MR, DAVIS: No.

HEARI NG OFFI CER VACCARO  Ckay. M. Hoover?

MR. HOOVER: No, just the decertification letter.

| didn't receive anything after the initial neeting.
HEARI NG OFFI CER VACCARO  Ckay, thank you, | don't

have any ot her questions.
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So are we finished with these witnesses? kay,
you may be excused. | think --

PRESI DI NG MEMBER DOUG.AS: | think we have a
guesti on.

HEARI NG OFFI CER VACCARG Oh. No, you nmay not be
excused. (Laughter.)

(Hearing O ficer and Commttee Menbers confer.)

HEARI NG OFFI CER VACCARG:  Thank you for your
pati ence, everyone. Just for those of you who are not in
the room and were wondering why there was this | engthy
si | ence.

Every now and again when we are up here on the
dais we, the advisors, the conm ssioners, the hearing
advi ser, and we get to the point where we're asking
guestions. Sonetines it's not so easy to take what's in
your head and put it in clear words that everyone can
understand. And so sonetinmes there's a little bit of
di scussion, A, to determ ne whether or not a question m ght
need to be asked, and if so, is there a clear and concise
way of asking it?

In this case there is no further question that is
going to conme out of that brief discussion with
Comm ssi oner's Advi sor Gal en Lenei and Comm ssi oner Dougl as.

But just for the benefit of all of you to understand what

t hat col |l oquy was about.
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You know, we're not always, or at |east |I'm not
al ways so quick with ny words and | do need to think about
them But in this instance there is no question for nme to
pose so | amnot going to worry about how | ask it.

So thank you, gentlenen, you' re excused.

MR. HOOVER:  Thank you.

HEARI NG OFFI CER VACCARO M. Haddock, do you have
any other witness that you want to call that you had
identified? Now let nme put the caveat here. W are still
going to make staff available but ny objective is you nmake
your case, respondent puts on their case and then staff wll
be avail able for questioning. So staff is comng at the end
and not right now so | just make that caveat before you
identify your next witness, if you are going to identify
one.

MR. HADDOCK: | am not going to call any
addi ti onal w tnesses, thank you.

HEARI NG OFFI CER VACCARO  Ckay. So,

Ms. Luckhardt.

M5. LUCKHARDT: Ckay, then we can bring all our
wi tnesses up. If you'll give us a nonent to get folks
seat ed.

HEARI NG OFFI CER VACCARO Yes. And then if the
court reporter will be prepared to swear themall in once

they find their places.
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If it works at all, it |ooks as though there is
the ability for -- | know you've got all your papers spread
out before you, M. Luckhardt. But even if we needed to put
a witness over here closer to the podiumif there is not
enough roomor if that's unconfortable for themyou do have
the freedomto do that.

M5. LUCKHARDT: COkay. W're trying to do it
efficiently and we thought if they were all together it
woul d be easier for everyone to ask their questions.

HEARI NG OFFI CER VACCARO  Yeah. | thought there
was one ot her gentleman who was sort of -- but | see him
back over there. So you weren't trying to be part of this
panel then or did you just not --

MR COLLIER No I'mnot, I'm M. Luckhardt's
partner, Andrew Col lier.

HEARI NG OFFI CER VACCARO  Ckay. Then we
definitely don't want to put you up on the w tness stand.

(Laughter.)

HEARI NG OFFI CER VACCARGC  Ckay, so we'll have the
court reporter swear the witnesses in before they identify
t hensel ves for the record.

Wher eupon,
CHARLI E BACHAND, M KE BACHAND
RUSS KING TIM O NEIL AND MARK W ESE

Were called as witnesses herein, and after being duly sworn,
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were exam ned and testified as foll ows:
THE REPORTER: Pl ease state and spell your nanes

for the record, starting with the gentleman in the white

shirt.

MR KING M nane is Russ King, RUSS, K-I-NG

MR WESE: M nanme is Mark Wese. It's MA-RK,
WI-ES-E

MR ONEIL: TimONeil, T-1-M O apostrophe N E-
| - L.

MR. M BACHAND: M ke Bachand, MI1-K-E, B-A-CH A
N- D.

MR. C. BACHAND: Charlie Bachand, GH A-R-L-I-E,
B-A-CGH A-ND.

THE REPORTER: Thank you.

M5. LUCKHARDT: COkay. And then before | begin |
woul d of fer into evidence all of Cal CERTS exhibits at this
tinme.

HEARI NG OFFI CER VACCARO  Ckay.

M5. LUCKHARDT: And they woul d be nunbered 200
t hrough 250, | believe.

HEARI NG OFFI CER VACCARO  kay, that's what ny
records show that you have, nunbers 200 through 250. There
was a stipulation made by the parties at the begi nning of
t he proceeding that the conpl ai nants had no objections to

the adm ssibility of any of these exhibits. But again for a
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conplete record, M. Haddock, | want to be clear that that
i's your position.

MR. HADDOCK: That is ny position, no objection.

HEARI NG OFFI CER VACCARO Ckay. | think with that
then -- is there sonething you wanted to add before | say
they are admtted or no?

MS. LUCKHARDT: No, no.

HEARI NG OFFI CER VACCARO  Ckay, Exhibits 200
t hrough 250 are admitt ed.

(Respondents' Exhi bits 200 through

250 were admtted into evidence.)

DI RECT EXAM NATI ON

BY MS. LUCKHARDT:

Q kay, so I'd like each of you to take a nonent to
expl ai n what your position is and what you do at Cal CERTS.
Charlie, why don't you start.

C. BACHAND: Again, I'mCharlie Bachand. | amthe

director of quality assurance and sol ar prograns at

Cal CERTS.

MR M BACHAND: M ke Bachand, |I'mthe president
of Cal CERTS.

MR ONEIL: Tinme ONeil, quality assurance
i nspect or.

MR WESE: |'mMrk Wese, I'mquality assurance
coordi nator at Cal CERTS.
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MR. KING Russ King, I'mthe vice president of
t echni cal services at Cal CERTS.

HEARI NG OFFI CER VACCARGC: If we could just round-
robin that one nore time. W got your titles and | think
that was great but | believe your question wasn't just what
their titles were, it was a little nore what they do. O
maybe | m sunderstood and all you wanted was their title but
I'd li ke to know what each of these titles neans.

MR. C. BACHAND: As the director of quality
assurance | oversee the actions of nmy QA coordi nator and our
QA reviewers, anong others, TimONeil. | participate in
interviews and conplaints and review ng the information
gathered in field reviews and al so reports gathered fromthe
data registry.

As the director of solar prograns | instruct and
oversee the interaction of Cal CERTS and the registry with
the NSHP program the New Sol ar Honmes Part nershi p.

HEARI NG OFFI CER VACCARO  Thank you.

MR. M BACHAND: M ke Bachand again. As president
| amresponsible for all the activities of all the
departnments of Cal CERTS. | work with the Conmmi ssion on
advisory to regul ation decisions and so forth. | work, as
you know, with all the people at the Conm ssion to help
under stand how the HERS i ndustry is worKking.

| do business devel opnent and | have ultinate
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decision responsibility for all the actions at Cal CERTS.

HEARI NG OFFI CER VACCARO  Thank you.

MR ONEIL: TimONeil, quality assurance
inspector. | do field reviews and research.

MR WESE: Mark Wese. |'mthe quality assurance
coordinator. Oversee nore of the day-to-day aspects of the
qual ity assurance, processing conplaints. And also | do
field support with the raters as well, phone field support
and email field support.

MR. KING Russ King, vice president of technical
services. I'mprimarily responsible for the design,
devel opnent and i nplenentation of all the training
curriculumfor our certification classes.

Al'l of our certification classes have to go
through a rigorous review and approval process with Energy
Comm ssion staff and I"min charge of wal king it through
that process. Every tinme the code changes it has to get
recertified.

HEARI NG OFFI CER VACCARO  Thank you.

M5. LUCKHARDT: COkay, so |I'll begin then. Turning
first to M ke Bachand. Can you explain what Cal CERTS is.

MR M BACHAND: W're a privately held
corporation and we are approved as a HERS provider in the
state of California.

M5. LUCKHARDT: Can you explain to the
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Comm ssi oners what are the duties of a HERS provider?

MR M BACHAND: A HERS provider trains and
certifies hone energy raters in California. W also are
required to do QA on those raters and we are required to
have a conpl ai nt response system

M5. LUCKHARDT: And when were you initially
certified?

MR- M BACHAND: October of 2003.

M5. LUCKHARDT: And then have you been certified
since then?

MR. M BACHAND: Yes, every code cycle we go
t hrough an approval process.

M5. LUCKHARDT: And can you explain what it is
that a HERS rater does.

MR M BACHAND: They do field verification and
di agnostic testing of requirenents that have been triggered
through Title 24, Building Energy Efficiency Standards.

M5. LUCKHARDT: And have the responsibilities
changed over tinme?

MR. M BACHAND: Insonmuch as the codes change and
nore types of HERS tests becone avail able then HERS raters
have to be retrained for that. So in that sense, yes.

M5. LUCKHARDT: And have the raters' requirenents
for honesty and accuracy in reporting changed over tinme?

MR M BACHAND: No, that's been the same al
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t hr ough.

MS. LUCKHARDT: And does Cal CERTS want to
decertify raters?

MR M BACHAND: It's the hardest thing that we
do. W spend a lot of tine at it. W take it very
seriously. W spend so much time and effort on it that it
gets in the way of us doing other productive things that we
could be doing. W take it very seriously.

M5. LUCKHARDT: And what's the purpose of the
Rat er Agreenent ?

MR. M BACHAND: The Rater Agreenent hel ps the
rater commt to doing true and accurate and conpl ete
ratings. And it says in the Rater Agreenent that it's over
a period of tine, so certification is not a one-tine event.

Certification is a commtnent that every rating that they
will do as long as they are a rater will follow the
regul ati ons and be true and accurate.

M5. LUCKHARDT: And what's the purpose of the
Subscri pti on Agreenent ?

MR. M BACHAND: The Subscription Agreenent
descri bes the business arrangenent between the rater and
Cal CERTS. It tal ks about how to deal with the registry and
ot her things.

M5. LUCKHARDT: And do you have proprietary data

that you' re protecting through the Subscription Agreenent?
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MR. M BACHAND: Yes, we protect our training
mat eri als, such portions of themthat are not public record,
and our data registry and sonme of our processes.

MS. LUCKHARDT: And did Petitioners enter into
t hese agreenments with Cal CERTS?

MR. M BACHAND: They di d.

M5. LUCKHARDT: And have you used these
agreenents, the clauses in the agreenents, to decertify
raters in the past?

MR- M BACHAND: Yes we have.

M5. LUCKHARDT: COkay. And we're going to pull up
Exhi bit 204, which is a public docunent that's on the
Comm ssion's website. Do you know what this docunent is?

MR- M BACHAND: Yes | do.

M5. LUCKHARDT: And can you explain what it is.

MR M BACHAND: It's the listing of decertified
or disciplined raters that the Energy Comm ssion publishes.

MS. LUCKHARDT: And has the Conm ssion ever
instructed you to decertify anyone on this list?

MR M BACHAND: No.

M5. LUCKHARDT: Ckay, let's talk about quality
assurance generally. 1In 2010 the Conm ssion adopted changes
to the energy efficiency standards fromthe 2005 to 2008
standards; is that correct?

MR M BACHAND: Yes.
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M5. LUCKHARDT: And did that result in any changes
to your proprietary progranf

MR. M BACHAND: Yeah, in the sense that we had to
mat ch our data registry to the test results that are going
to be entered under the new code requirenents. W have to
reprogramthat to accept those data results properly and
intelligently. And also the QA requirenents changed during
that period of tine too.

M5. LUCKHARDT: So you're saying the quality
assurance program was changed after those new --

MR M BACHAND: Yes.

M5. LUCKHARDT: -- standards were put into effect.

MR M BACHAND: Yes.

M5. LUCKHARDT: Ckay. So we're looking at --
we're | ooking at Exhibit 248, starting at page 1445. \Wat
is a provider's responsibility under the HERS regul ati ons
with regard to quality assurance?

MR M BACHAND: W have to do quality assurance
at a prescribed rate on all of the raters. There's
di fferent percentages and it's laid out.

M5. LUCKHARDT: And then is -- are you required --
and ' mreading fromthe docunent now that she's got it up

Are you required to have a quality assurance staff?
MR M BACHAND: |I'mrequired to have a quality

assurance staff and the Comm ssion has the opportunity to
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review that staff.

M5. LUCKHARDT: And then are you required to
conduct routine quality assurance tests on raters?

MR M BACHAND: Yes we are, at the prescribed
rate.

M5. LUCKHARDT: And are you al so required to have
a conpl aint response systenf

MR M BACHAND: Yes we are.

M5. LUCKHARDT: And turning to you, Charlie. Do
you handl e the quality assurance progranf?

MR. C. BACHAND: Yes. Using this notation here,
woul d be the quality assurance manager.

M5. LUCKHARDT: And is part of our obligation to
conduct field reviews or field tests?

MR C. BACHAND: It is part of Cal CERTS
obl i gation, yes.

MS. LUCKHARDT: And is Timone of the individuals
who does that?

MR C. BACHAND: Timis one of our field
revi ewers, yes.

M5. LUCKHARDT: Thank you. And are raters
notified when you conduct a quality assurance revi ew?

MR. C. BACHAND: Under a standard quality
assurance review, no they are not notified except -- well,

|l et me understand. Prior to the review being perfornmed, no,
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they are never notified. Subsequent to the review being
performed they may be notified in the case of failure.

M5. LUCKHARDT: So do you notify raters when they
pass quality assurance revi ews?

MR C. BACHAND: We do not.

M5. LUCKHARDT: And why don't you notify then?

(WebEx announcenent.)

M5. LUCKHARDT: Ckay, so going back. O maybe we
should wait a nonent.

HEARI NG OFFI CER VACCARO  Sorry for that
di srupti on.

MS. LUCKHARDT: That's okay, no. W were asking
you why you don't notify raters either before you conduct a
qual ity assurance review or afterwards if they pass that
review.

MR. C. BACHAND: The reason why we don't inform
t hem bef orehand i s because -- ny understandi ng of the intent
of Title 20's language is very clear in that the rater
shoul d not be given foreknow edge of a quality assurance
review in order to make sure that they don't pay extra
attention or perhaps change their nethodology in order to
pass a quality assurance review.

After we performa quality assurance review we do
not notify themif they pass. Because notifying them when

t hey pass gives themthe opportunity to guess at our quality
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assurance rate, to guess at when they will be subject to
gual ity assurance revi ew agai n and perhaps give them advance
notice on when they nay not need to be as diligent as usual
if they know that quality assurance won't recur again for
say the next six nonths.

MS. LUCKHARDT: And did M. Hoover and M. Davis
pass quality assurance reviews in the past?

MR. C. BACHAND: Yes they did.

MS. LUCKHARDT: And were M. Hoover and M. Davis
notified of these passed revi ews?

MR. C. BACHAND: No, according to our standard
practice they were not notified.

M5. LUCKHARDT: We're |ooking at Exhibit 248,
we' re | ooking at page 1446.

kay, so Mke, turning back to you. Under the
regul ations is Cal CERTS al so required to have a conpl ai nt
response systenf

MR. M BACHAND: Yes.

M5. LUCKHARDT: And Charlie, do you al so oversee
Cal CERTS conpl ai nt response systen?

MR C. BACHAND: Yes | do.

M5. LUCKHARDT: And can you describe the steps
t hat Cal CERTS goes through once they receive a conplaint.

MR. C. BACHAND: Yeah, 1'I|l be happy to discuss

that and then if there's further clarification our QA
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coordi nator m ght chinme in.

Wen we first receive a conplaint our -- the first
thing that we do is ask for it in witing, if possible. W
ask for interviews with the conpl ai nants.

After we've received the conplete or as conplete
as possible information about the conplaint our first step
is to investigate the conplaint for nerit. Sonme conplaints
have | ess nmerit than others. Some conplaints accuse
fraudul ent activity or inconpetent behavior but don't |ist
actual addresses, sone conplaints are about business
practices between raters or about contractors, over whom
Cal CERTS has no authority, or sonetines they're just
per sonal

Assumi ng that we have investigated the conpl ai nt
and found it to be, to have nerit, then the next thing we do
is we try to find out what actionable itens there are. Wat
addresses can we performfield reviews at or inspections of
ot her types. What sort of data auditing we need to do in
the registry or what sort of review of testing material in
our own records there may be.

And after that we initiate the conplaint. W
per f orm what ever inspections are necessary. W have
mul ti ple neetings and reviews of that information to
determ ne what our final actions will be, including if we

need nore field reviews or nore data auditing.
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And then after we have resolved the conplaint and
achi eved sone disposition we notify the conpl ai nant of the
result of the conplaint. Do you have anything to add, Mark?

MR WESE: No, | really don't.

M5. LUCKHARDT: And then do you submit a summary
to the Comm ssion of your resolution of conplaints?

MR. C. BACHAND: There is a yearly summary that is
provi ded to the Conm ssion that has the resolution of
conpl aints, yes.

M5. LUCKHARDT: And so turning to you, Mark.

What's your role in the conpl aint response systen?

MR WESE: | receive the -- receive the
conplaints. | process them As Charlie was saying, we
review themfor nerit. 1'Il usually -- in a conversation

ask for specifics of the conplaint, parties involved, |

al ways ask for addresses. | usually ask themto send ne an
email with a witten conplaint and I'lIl send them a rem nder
as well, an email rem nder to followup on the conplaint, to

send ne the information.

M5. LUCKHARDT: And Charlie, you submtted a
decl aration in support of Cal CERTS answer. Do you stil
stand by that declaration?

MR C. BACHAND: Yes | do.

M5. LUCKHARDT: And can you pl ease describe the

conplaint resolution process that led to the decertification
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of M. Hoover and M. Davis.

MR. C. BACHAND:. After having received information
in an interview and having confirmed that information in
witing with the conplainant we initiated a fairly
substantial investigation at Valley Duct Testing -- on
Val l ey Duct Testing raters. That investigation included
field reviews, included data auditing and an investigation
wi th building departnents regardi ng some of the residences
in question. So we --

After we conpl eted those field reviews we
assenbl ed a QA summary docunent. W notified the raters in
guestion of the need to have an interviewwith them W
conducted those interviews. W formed our QA action report.

We put everything together.

We had additional neetings to continue to discuss
these matters and ultimately we ended up decertifying
M sters Davis and Hoover and putting three nore raters on
probation. The renmaining raters were not found to have
commtted any sort of wongdoing or QA failures of any kind
under the conplaint.

M5. LUCKHARDT: And before you initiated your
i nvestigation did you perform sone investigation on
M. Barrett who filed the conplaint?

MR. C. BACHAND: One of the parts of investigating

a conplaint for nerit is to find out whether or not the
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conplainant is somebody who is in the position to speak
about what the conplaint is about. So in this case with
M. Barrett, we knew that he had been a rater, he had
recorded ratings in our registry. And we provided sone
gqual ity assurance field reviews on himto determ ne whet her
or not he seened to have an understanding of the Title 24
field verification process. And M. Barrett passed his
qual ity assurance field reviews.

M5. LUCKHARDT: And why were sone of the raters
you investigated from Vall ey Duct Testing decertified and
ot hers put on additional probation?

MR. C. BACHAND: As a result of our investigation
we were able to determne that sone raters had commtted
sonme significant and we believed intentional m s-ratings,
whereas other raters had commtted errors or were perhaps
subj ect to business practices that made it difficult for
themto performratings. And we were able to determne in
t he case of sonme of those raters that further education or
sinply a discussion of what those matters were, were able to
resol ve those probl ens.

M5. LUCKHARDT: Can you conci sely describe the
steps you went through. M. Haddock has brought us here
today to tal k about Cal CERTS process. Can you just quickly
hit what the process is.

MR. C. BACHAND: The process in this case involved
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-- after we received the conplaint and perforned our

i nspections we notified the raters in question about the
need to have an interviewwith them At the interviews we
certainly asked themto provide any sort of evidence or

expl anation or any sort of questioning they m ght have about
our results.

Subsequently there were further conmunications
bet ween nyself and M. Davis who communi cated sonme answers
to a question | posed during the interview. And after that
there were sone additional emails fromne asking themif
t hey had any additional information to provide regarding the
failures that we found.

M5. LUCKHARDT: And then turning to Tim Let's
talk about the field reviews that you conducted. D d you
conduct the field reviews on M. Davis and M. Hoover?

MR ONEIL: | did nost of them | also had Mark
W ese assist ne in a couple.

M5. LUCKHARDT: Ckay, so we're going to pull up
redacted versions of 209 and 215. These are the QA summary
reports. The first one is the QA summary report for
M. Davis. Are these the sumaries of the field reviews?

MR. O NEIL: Yes they are.

M5. LUCKHARDT: And can you tell us about the
field reviews at a subdivision that includes 18 honmes?

MR ONEIL: Yes | can. Wen --
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M5. LUCKHARDT: Can you descri be what the
subdi vision is without describing the nane or the addresses?

MR. O NEIL: Wen | received the conplaint, first
Charlie and Mark directed nme to -- because there was a
conplaint filed, to try and get in to certain addresses.
And t hese addresses were |located in Stockton. W can say
that, right?

M5. LUCKHARDT: Don't continue to repeat it.

MR. O NEIL: GCkay. And they were part of the
conplaint. So | tried first to contact nost alterations.
These addresses were considered alterations. Mst of these
alterations were -- usually have a honmeowner and a phone
nunber in our registry. But in this case these hones were a
group of homes listed by Visionary Builders. And after
nunmerous calls to themthat went unreturned | decided to go
down there in person and to try and get in to do those
tests.

The first step when | arrived there is | noticed
all these -- they're two-story dwellings that |ooked |ike
they were brand new. There was a new park right there,

t here was new si dewal ks, everything | ooked brand new about
t hem

At that time | was able to get into one of the

homes and | perforned the testing that the raters did.

got ny results and then | returned back to the office. And
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at that point | asked Mark Wese to acconpany nme back down
there to try and get into a few nore.

M5. LUCKHARDT: And did either you or Mark
investigate as to whether these were in fact new hones?

MR ONEIL: Yes we did and I'Il turn it over to
Mar K.

MS. LUCKHARDT: That's fine.

MR WESE: Yeah. Wen Timtold ne it |ooked |ike
it was all new construction |I went back down there with him

And | i ke he said, everything about it said it was new
construction. W intended to go down to the building
departnment that day but we also wanted to try and do sone
nore field reviews while we were there.

W were able to get into two nore of the hones,
which by the way isn't easy. Wat Timdid was just knocking
on doors to get in. | think you knocked on seven before you
got into any of them Fortunately when we were in one a
nei ghbor pulled up, and the house we were in, they went to
t he nei ghbor and hel ped us to get into that second house.

But anyway, | was unable to go to the building
departnment that day because we ran after hours on doing the
field reviews. But that night | just sinply Googled the
addresses and cane up with sone information that it was al
new construction, |low income housing. Then later on | went

to the building departnment and got copies of the permt,
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whi ch al so showed that it's all new construction

M5. LUCKHARDT: Ckay. And Timand Mark, what did
you find when you conducted your field reviews of this
devel opnent ?

MR ONEIL: Well, we found that all three --
well, let's talk about duct |eakage first. The difference
bet ween an alteration and a new constructed house requires
different targets on their duct |eakage. You guys probably
al ready know this but an alteration, there's a 15 percent
| eakage target and a new construction it's 6 percent.

My findings of duct |eakage on all three of these
homes, that they may have passed the alteration duct |eakage
anount, they were -- they failed the new construction duct
| eakage. And a lot of the nunbers that | got were nuch
different than the raters got, they were nuch higher.

Wien | went to the refrigerant charge part of the
testing -- there's four conponents of refrigerant charge.
One is the verification of TMAH, tenperature neasurenent
access holes. And one of the tests -- well -- and all three
of the raters claimed they did tenperature split tests to
verify refrigerant charge air flow That test is not valid
if there are no TMAHs present in the -- in the plenuns. |
did that visual verification and | saw none.

| did try and see -- because then | needed to try

and test refrigerant charge air flow. And the only other
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way that you're allowed to do it wi thout using these access
holes is to do -- using a flow capture hood. And | did that
on all three of these and they all passed.

The other part of the refrigerant charge that was
significant here is the TXV portion where we test the super-
heat differential. And in this case not only did they fai
on all three dwellings, they failed by al nost double the
nunbers that the raters got. So that was fairly significant
to ne.

MS. LUCKHARDT: And is it comon to have hones
rated by different raters fail in simlar ways?

MR O NEIL: Not to ny know edge. There are so
many variations that could nake tests vary in their nunbers,
SO no.

M5. LUCKHARDT: And were you concerned about the
measurenents you were collecting in the field?

MR O NEIL: Yes | was.

HEARI NG OFFI CER VACCARC. W have a brief question
just for clarification based on what you were indicating
that you observed when you conducted sort of these follow up
qgual ity assurance inspections.

MR. O NEIL: Yes.

HEARI NG OFFI CER VACCARGC: |I'mgoing to turn it
over to the Conmm ssioner to ask it.

ASSCCI ATE MEMBER McALLI STER | want to be crystal
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clear here. So basically the test requires a sensor to be
stuck into that hole, right?

MR O NEIL: Yes, to neasure tenperatures.

ASSCOCI ATE MEMBER McALLI STER:  So if the hole --
yes. So if the hole -- and generally speaking, if that hole
is not already there when the rater shows up, they have to
drill that hole; is that right?

MR. O NEIL: No.

ASSCOCI ATE MEMBER McALLI STER:  No? Ckay.

MR O NEIL: The rater is not -- by our protocols,
the rater is not allowed to drill the hole.

ASSCCI ATE MEMBER McALLI STER:  Ckay, okay.

MR ONEIL: It's the installer that needs to have
t hose -- those hol es.

ASSCOCI ATE MEMBER McALLI STER  Ckay. So the
installer of new construction under Title 24 has to dril
t hat hol e?

MR O NEIL: That's correct.

ASSCCI ATE MEMBER McALLI STER  Okay. And so the
rater then shows up -- and what does the rater do if the
hole is not there?

MR O NEIL: He needs to record it as a fail in
our registry and ask the installer to come back and either
drill the hole -- and | think Mark can add to that.

ASSCOCI ATE MEMBER McALLI STER  Ckay.
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MR WESE: | was just saying that's not just new
construction, it's alterations.

ASSCOCI ATE MEMBER McALLI STER  Ckay.

MR WESE: Any tine refrigerant charge is
required the TMAH hol es need to be present.

ASSCOCI ATE MEMBER McALLI STER:  Okay. So then if
that's not the -- so there is a clear protocol for the rater
and that should be reflected in the report back, right?

MR O NEIL: That's correct.

ASSCCI ATE MEMBER McALLI STER  And then when you
showed up and saw the cover wi thout the hole underneath it,
what did that tell you?

MR O NEIL: Well, that -- that nunber one it
automatically failed refrigerant charge, our refrigerant
charge test because that's the first verification that we
do. Nunber two, it also said that the rater didn't do the
test they said they did. Because if they did, there was no
way to do it without those holes.

ASSCCI ATE MEMBER McALLI STER  Ckay, thank you.

MR O NEIL: You' re wel cone.

M5. LUCKHARDT: Okay, SO --

HEARI NG OFFI CER VACCARG: |I'msorry, | just, |
want to nmake sure that |I'm not m sunderstanding what |'m
hearing. There was that question and answer where we were

basically trying to understand protocol and what woul d
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happen if in fact there was no hole drilled. But | think
the part | didn't catch, and maybe you said it so pl ease
forgive ne if | mssed it, did you actually find when you
went out to | ook at sonme of these hones, that the holes that
shoul d have been there were not in fact there?

MR ONEIL: On all three of themthey were not
t here.

HEARI NG OFFI CER VACCARO  kay, thank you.

MR O NEIL: You' re wel cone.

M5. LUCKHARDT: Ckay, and then | don't know who is
the appropriate person to answer this but we're going to
pull up and Sandra is going to blow up a copy of the
Resi dential Conpliance Manual. W' ve got it marked as our
Exhibit 246. W're |ooking at page -- on the nunber system
page 541. It's actually page nunber 2-9 in the manual. And
|"mgoing to blow that up. And does that appropriately
characterize the requirenent for the installer to place the
t enper at ure neasurenent access holes in the supply and
return?

MR O NEIL: Yes, that's correct.

M5. LUCKHARDT: Thank you, Tim

MR WESE: |In particular the fact that it's an
installer-provided feature. That the installer needs to
provi de those.

M5. LUCKHARDT: And when you say "the installer”
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who are you referring to?

MR WESE: The HVAC installer. The person that
puts the --

M5. LUCKHARDT: That woul d be heating, ventilating
and air conditioning installer.

MR WESE: Yes.

MS. LUCKHARDT: Thank you. These guys have got ne
wel |l trained. GCkay, so. GCkay. GCkay. And Mark, maybe
you're the appropriate person to answer this. How many
homes in this particular subdivision that we were just
di scussing with you and Timdid M. Davis and M. Hoover
rate?

MR WESE: They did all of them There were 16
homes and one dupl ex.

M5. LUCKHARDT: Thank you. And was it -- was it
fairly obvious to you that this was new construction?

MR. WESE: Yeah, | nean, everything about it said
it was new construction. From you know, new | andscapi ng,
new | awns, new trees, brand new hones, you know. New paint,
carpet. You go in the attic and it was just immaculate. |
mean, it was a nice, clean, new attic. Everything about it
was new. That's what nade nme go down to the building
departnment to verify that.

M5. LUCKHARDT: And when you went to the building

departnment did you pull the -- ook at the permt and verify
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that it was new?

MR. WESE: Yeah, | got a copy of the permt and
al so | ooked at the Title 24 calcs on the plans for the, for
t he hones.

M5. LUCKHARDT: And the building permt is Exhibit
nunber 241. We're not going to pull it up because it has
the address on it or addresses.

kay. So Charlie, what happened after Tim
conpleted his field reviews?

MR. C. BACHAND: After Timconpleted his field
reviews he cane back to the office, he entered all of that
information into the registry including the pictures that he
took, and he created the QA sunmary. Subsequent to that
Mark and | and Timand M ke as well had our first neeting to
di scuss the result of these reviews and the |evel of
seriousness that they indicated.

M5. LUCKHARDT: And you sent the email notices
t hat we've tal ked about before, those would be Exhibits 204
and Exhibits 214, to M. Davis and M. Hoover, is that
correct?

MR, C. BACHAND: Yes.

M5. LUCKHARDT: And why did you list the addresses
in the notices?

MR. C. BACHAND: The purpose of listing the

addresses in the notices was to give them an indication of
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whi ch, which neasures they had failed and what we woul d need
to discuss with themwhen they arrived. By listing the
addresses ny intent was to nake clear to them at this
address you know whi ch neasures you perfornmed because you
did the work, so you should be prepared to di scuss any or

all of those nmeasures when you arrive at the interview.

MS. LUCKHARDT: And for a honme -- an alteration
where say you have two or three different neasures. Wuld
that be a lot of information to have to be aware of, two or
three different nmeasures?

MR, C. BACHAND: No.

MS. LUCKHARDT: And what about for a new
construction? Say you had -- do you have four or five for
new construction, typically?

MR. C. BACHAND: Although there are many mneasures
possible to be used in new construction, in practice only
very few of themare used. And in these cases | would say
there were no nore than four tests for any address and |
believe that it was closer to two on every one.

M5. LUCKHARDT: And to your recollection did
either M. Davis or M. Hoover take issue with the tenporary
suspension levied at the tine these notice letters were
i ssued?

MR. C. BACHAND: They didn't email ne or

communicate with me in any way to indicate that that was the

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © 0 N o 00 »h W N R O

139

case.

M5. LUCKHARDT: And why did these notices cone
with a tenporary suspension where others did not?

MR. C. BACHAND: These failures when put together,
particularly with respect to the subdivision that we just
mentioned that we will not name, indicated such a |evel of
serious error and it appeared intentional error, that we
felt that we would not be respecting the intent of the
regul ations or the integrity of Cal CERTS or the safety and
confort |evel of homeowners if we allowed Msters Davis and
Hoover to continue rating for another 15 days. Bearing in
mnd that M. Davis and M. Hoover both said that they could
perform 25 ratings a week. And so that woul d have been at
| east 100 ratings that could have potentially been
i mproperly verified.

M5. LUCKHARDT: Now does -- did Cal CERTS suspend
all of the raters that you eval uated under this particular
i nvestigation?

MR. C. BACHAND: No. W suspended two raters, we
put three on probation and the renmaining raters at Valley
had no discipline or QA failures at all

M5. LUCKHARDT: Thank you. And did the
petitioners in fact neet with you?

MR, C. BACHAND: Yes.

M5. LUCKHARDT: We're calling up -- we're seeing
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if we can call up -- maybe we won't, maybe we' |l hand them
out. | think she's got themup there. Exhibits 210 and
216, which are -- the ones we have on the screen are the

redacted QA action reports.
MR C. BACHAND: Yes.
M5. LUCKHARDT: Are these the summaries of your

neet i ngs?
MR. C. BACHAND: Yes they are.
M5. LUCKHARDT: And starting, starting with
M. Davis. | believe you sent your notices out on Decenber

16th; is that correct?

MR C. BACHAND: Yes, | believe so.

M5. LUCKHARDT: And you net with M. Davis on
January 4th; is that correct?

MR. C. BACHAND: That sounds about right, yes.

M5. LUCKHARDT: And --

MR C. BACHAND: It's exactly right, January 4th,
2012.

M5. LUCKHARDT: Thank you. And how did that
nmeeti ng begi n?

MR. C. BACHAND: That neeting began initially with
t he conversation about whether or not M. Davis wanted us to
record the neeting. He indicated that he did not so we
decided not to. | explained to himthe suspension and the

pur pose of the suspension. And the |anguage | used here was
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gross failures and that we felt it was our responsibility to
stop themfromcontinuing until we could resol ve those
failures.

HEARI NG OFFI CER VACCARO |I'mjust going to hit
t he pause button for a noment on the testinmony. Is this
your recollection or are you reading fromthe docunent? |'m
just trying to make sure of the nature of the question and
what you're being asked to answer. | nean, we can all read
the docunent. So | don't know if you are using it to
refresh your recollection or if you are just telling us what
your recollection is but it seems like it's alittle bit of

a hybrid.

MR C. BACHAND: Sure. |I'll turn this over talk
about --

HEARI NG OFFI CER VACCARC | don't know what your
intent was, Ms. Luckhardt. |'mjust trying to understand

what that was supposed to be about.

M5. LUCKHARDT: We're trying to describe their
recol | ection of what happened in the neeting. And they did
provi de summari es of what happened in the neeting,
afterwards to. Those are also in the record and in the
docunents. But 1'd like himto describe his recollection of
what happened during the neeting.

We heard testinony fromM. Davis and M. Hoover

that they were not given specific information about their
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failures. And so | would like M. Bachand and M. Wese to
provide their recollection of the neeting as well.

HEARI NG OFFI CER VACCARO Wi ch is fair enough.
And it's also fair -- you don't have to turn the docunent
over and not use it. | just wasn't sure if you were telling
us what you recalled or if you were going to wal k us through
t he docunent .

MR C. BACHAND: | won't wal k you through |ine by
line, | prom se.

HEARI NG OFFI CER VACCAROC  And so, | guess, |I'm
sort of doing Ms. Luckhardt's job. Maybe not the way she
wants ne to do it. But | want to do first, | guess, is find
out -- you know what the docunment is.

MR, C. BACHAND: Yes.

HEARI NG OFFI CER VACCARO  And you | ooked through
it. And I'massuming but 1'd like you to verify that you
are saying that is an accurate summary of what took pl ace,
al t hough you m ght have a recollection of what took place
t hat goes beyond what's witten on the docunent; is that
correct?

MR. C. BACHAND: Absol utely.

HEARI NG OFFI CER VACCARC: So we're getting a
little bit of a hybrid?

MR, C. BACHAND: Yes.

HEARI NG OFFI CER VACCARO  kay, thank you.
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MR. C. BACHAND: kay.

M5. LUCKHARDT: COkay. And did you discuss the
specific failures with M. Davis?

MR. C. BACHAND: Yes we did discuss the specific
failures with M. Davis.

HEARI NG OFFI CER VACCARG:  You can project this
docunent .

M5. LUCKHARDT: ©Ch, okay. W had it up at one
time. And | think we've got stuff taken off of it.

MR C. BACHAND: | -- I'msorry to interrupt. One
of the reasons why | was doing that is because ny
recoll ections are correct but not in chronol ogical order.
And she had kind of asked, what did you do first? And so |
was goi ng according to the tinme line. But if you'd |ike I

can just discuss the key points.

HEARI NG OFFI CER VACCARO | am not asking the
guestions, | was just trying to understand what you were
doing in answering. So | leave it to Ms. Luckhardt to ask

t he questi ons.

M5. LUCKHARDT: Ckay. So | was asking, and |
can't renenber if we answered this one or not so | may ask
this again. Did you discuss the specific failures with
M. Davis?

MR. C. BACHAND: Yes, absolutely.

M5. LUCKHARDT: And did you discuss themby the --
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by address?

MR. C. BACHAND: We did discuss them by address.
We called up the CF-4Rs that he had clainmed to have entered
into our registry on a projector that we had with us in the
room W also brought up Tims pictures to show hi mwhat we
were tal king about and partially to refresh his nenory if he
had any problens recalling them

M5. LUCKHARDT: And when you say "a CF-4R " Can
you explain what that is?

MR. C. BACHAND: The CF-4R is a docunent that the
raters fill out verifying that they had perfornmed a certain
test, recording the results of their diagnostic testing and
certifying that it passes. It has the truth and correctness
statenent attached to each 4R swearing that the information
i S accurate.

M5. LUCKHARDT: COkay. And then turning to the

nmeeting with M. Hoover. Did you discuss -- did that

nmeeting in fact occur on the date that is witten on the QA
summary report, on January 6, 20127

MR, C. BACHAND: Yes.

MS. LUCKHARDT: Thank you. And did you discuss
specific failures with M. Hoover?

MR C. BACHAND: Yes we did.

M5. LUCKHARDT: And did you discuss specific

addr esses?
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MR C. BACHAND: Yes we did.

M5. LUCKHARDT: And did you show hi m phot ographs
as wel | ?

MR C. BACHAND: Yes we did.

M5. LUCKHARDT: And when you di scussed the
failures did you discuss specific nunbers or orders of
magni t ude?

MR C. BACHAND: In all cases with theml
di scussed orders of magnitude. For exanple, on one of the
previ ous screens that Timwas nentioning, the rater had
found 77 CFM and the QA rater had found 134 CFM So in a
case |like that | would indicate, we found a CFM of
approximately twi ce what you recorded in the registry. Do
you have an explanation for this failure?

M5. LUCKHARDT: And is CFM "cubic feet per
m nut e?"

MR C. BACHAND: Yes, |I'msorry, yes.

M5. LUCKHARDT: Thank you. And is that a
significant difference?

MR. C. BACHAND: Yes, it's very substantial.

M5. LUCKHARDT: And how | ong did these neetings
occur? How | ong were the neetings with M. Hoover and
M. Davis?

MR C. BACHAND: |'mnot sure which is which but

one of them was approxi mately three hours and one of them
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was two. | believe M. Davis was three hours and M. Hoover
was two.

M5. LUCKHARDT: And during the neeting did
M. Davis and M. Hoover provide explanations?

MR, C. BACHAND: No.

M5. LUCKHARDT: Did they participate in the
di scussi on?

MR. C. BACHAND: They did. They discussed sone of
the incidents around the subdivision in question. W
di scussed the verification of quality insulation
installation. W discussed the placenent of TMAH hol es and
t he placenent of stickers when TMAH hol es weren't present,
anong ot her things.

MS. LUCKHARDT: And did M. Davis have notes with
hi n

MR C. BACHAND: Yes he did.

MS. LUCKHARDT: And did M. Hoover have notes wth
hi n

MR, C. BACHAND: Yes.

M5. LUCKHARDT: Why did you not allow M. Davis or
M. Hoover to tape record the neetings?

MR C. BACHAND: There are a few reasons. First
of f, we had never recorded any of these interviews that
we' ve conducted with past raters so it was a new thing for

us. Secondly, we would not in general have these interviews
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recorded because we have confidentiality concerns between
raters and enployers. But also about the integrity of our
gqual ity assurance process. we don't want to reveal the
conpl ete nature of the questions that we m ght have to ask
raters until raters conme for quality assurance. And this is
to prevent other raters from being prepared to answer those
guestions in particular ways.

M5. LUCKHARDT: And after these neetings what did
your team do? What did your quality assurance team do?

MR. C. BACHAND: Well immediately after the
meeting, | nmean after the raters wal ked out the door, Mark
and | sat down and created this action report based on our
witten notes that we took during the interview process.
And we al so created our action plan at that tine. And then
i medi ately afterwards, the sanme day if possible, we net
again with the field reviewer, Timand MKke, to discuss the
results of the meeting, our possible followup activities,
and our initial concerns or judgnents, if any.

M5. LUCKHARDT: And was the summary that you
created a true and accurate summary of your recollection at
the tinme?

MR C. BACHAND: Yes.

M5. LUCKHARDT: Ckay. So if you could call up
Exhi bits 211 and 217. These are enumils, | believe, from

Charlie to M. Davis and M. Hoover
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Did you provide both M. Davis and M. Hoover an
addi tional opportunity to present additional information,
ask questions or provide additional documents?

MR C. BACHAND: Yes | did. | asked for it
verbally at the end of the interview, remnding themif they
had any concerns or questions they could direct themto ne.

And then there were these emails as well that asked them
again for nore information.

M5. LUCKHARDT: And do you typically offer raters
addi tional opportunities to submt information after the
nmeeting with Cal CERTS?

MR, C. BACHAND: Yes.

M5. LUCKHARDT: And then after that what happened
with regard to M. Davis and M. Hoover?

MR. C. BACHAND: Well we received nothing further
fromthemin ternms of providing explanations and so
ultimately we sent out our |etter regarding our disposition
to them

M5. LUCKHARDT: Did M. Davis provide
clarification of sonme addresses to you?

MR C. BACHAND: He did. In the initial letter
that we had sent himwe asked hi mabout his rating
activities on April 20th, 2011. And during the interview
itself he clained that he had not been present at those

addresses and that there nay have been a data entry error in
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whi ch his name was put on those forns by data entry
personnel at Valley Duct Testing. And so | asked himif he
coul d provide sone evidence to verify that and he did.

Their schedul er provided us with an email show ng that he
had not actually be schedul ed for all those addresses.

M5. LUCKHARDT: And were any of those addresses
the ones that were listed on your initial information to
hi n

MR C. BACHAND: Yes. In the initial request to
hi m we had nentioned the April 20th date w thout nentioning
t he addresses.

M5. LUCKHARDT: And why did you have questions
about the April 20th date?

MR C. BACHAND: On the April 20th date not only
were there recorded in the registry a very | arge nunber of
ratings for that day but they were in nultiple and quite
separate and far apart physical locations. So it was
clearly inpossible for himto have been in both Sacranento
and G lroy conpleting 10 or 14 ratings that day. And he
acknow edged that during the interview.

M5. LUCKHARDT: And did that inpact your
di scussions at all?

MR C. BACHAND: It did because it rose a -- it
re-rose a concern that we had in the past concerning the

data entry practices at Valley Duct Testing.
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M5. LUCKHARDT: Did they inpact any of the
addr esses where you had concerns about QA failures?

MR. C. BACHAND: No they did not.

M5. LUCKHARDT: Thank you Now we're going to pul
up Exhi bits nunber 212 and 218, which are the
decertification letters sent to M. Davis and M. Hoover.
Way did you decide to decertify M. Davis and M. Hoover?

MR. C. BACHAND: Again, based on the fact that we
found their errors to be substantial and dramatically
different than our own findings. And we also, |acking any
ot her sort of evidence or explanation, we were forced to
concl ude that sone of the discrepancies were the result of
intentional ms-entry of data into the registry. And
because of that and the nunmber of failures that we found we
felt that we had no choice but to decertify those raters.

M5. LUCKHARDT: And didn't you al so create |onger
QA dispositions for Petitioners?

MR. C. BACHAND: Yes, at the request of
M. Haddock.

M5. LUCKHARDT: And was M. Haddock requesting
addi ti onal data?

MR C. BACHAND: Yes he was.

M5. LUCKHARDT: And those were provided to
M . Haddock, weren't they?

MR. C. BACHAND: Yes they were.
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MS. LUCKHARDT: And were Petitioners extended
anot her opportunity to submt information to M. Haddock?

MR. C. BACHAND: Yes they were.

M5. LUCKHARDT: So M. Haddock was gi ven anot her
opportunity to provide information to Cal CERTS.

MR C. BACHAND: That is correct.

MS. LUCKHARDT: On behalf of M. Davis and

M . Hoover.
MR. C. BACHAND: Yes, absolutely.
M5. LUCKHARDT: And who approved that?
MR C. BACHAND: That was M ke Bachand, | believe.

M5. LUCKHARDT: Was that you, M ke, who approved
the opportunity to present it to M. Haddock to provide
addi tional information for M. Hoover and M. Davis?

MR- M BACHAND: Yes. W, at advice of counsel
tal ked about whether or not that would be appropriate. And
we decided that in the spirit of cooperation we would give
hi m as nuch as we possibly coul d.

M5. LUCKHARDT: Thank you. And was that included
in M. Collier's letter to M. Haddock dated February 8th,
20127

MR M BACHAND: Yes it was.

MS. LUCKHARDT: Thank you. Charlie, this process
you just described, the field reviews, the QA sunmary, the

QA action report, the email correspondence, the dispositions
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and decertifications, the interviews. Are these the steps
that Cal CERTS takes regularly or were they just made for
Petitioners?

MR. C. BACHAND: These are the steps that are
taken regularly. The forns have evolved, the internal forns
that we use have evolved over tine. But this essentially
t he sane process that we have conducted with other raters in
the past prior to the initial conplaint being filed against
Val | ey Duct Testing.

M5. LUCKHARDT: Thank you.

M ke, turning to you, talking about rater
di scipline. Does the Conmmi ssion require you to investigate
M. Davis and M. Hoover?

MR- M BACHAND: Not the Conmi ssion but the
regul ati ons do.

M5. LUCKHARDT: And did anyone fromthe Comm ssion
tell you to decertify M. Davis or M. Hoover?

MR M BACHAND: No.

MS. LUCKHARDT: And who authorized the
decertifications of M. Davis and M. Hoover?

MR M BACHAND: | did.

M5. LUCKHARDT: And why did you authorize that?

MR M BACHAND. After a careful reviewwth ny
team whom | queried on three separate occasions to try to

make sure that | felt that they were confident in their
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information that was being handed to me, that | could nmake a
consci ous deci si on.

VWhat | saw was willful msrepresentation of facts
inthe field by these two raters. And | believe there is no
ot her expl anation from sonebody who told us in their own
words that they are conpetent raters, they understand the
process, they have done 4,000 of them And yet here are
sonme, you know, there is no hole under the tape. That
didn't square. So | believe that this was willful. And
because of that -- in the Rater Agreement it says if you do
willful things you m ght be decertified. So in this case |
felt that was appropriate.

M5. LUCKHARDT: And does Cal CERTS decertifying
Petitioners prevent themfromworking as raters for other
conmpani es?

MR M BACHAND: No, there's not only other
bui | di ng energy standards rating firms such as CBPCA
provi ders, but there's LEED Green Rating -- there's other
rater types of occupations out there that are not
necessarily adm ni stered by the HERS prograns.

M5. LUCKHARDT: COkay, then we're going to pull up
Exhi bit 205, which is a letter fromDennis Beck to
M. Haddock. Are you famliar with this letter?

MR M BACHAND: Yes | am | was CCd on it, |

bel i eve.
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M5. LUCKHARDT: What is this letter? Do you
remenber this letter?

MR M BACHAND: | renenber | got it. Gve ne a
cl ue.

M5. LUCKHARDT: Ckay. Let's look at the --

MR M BACHAND: | believe it was Dennis Beck's
response to M. Haddock indicating what the HERS system
provi dership is intended to do.

M5. LUCKHARDT: Ckay, we're going to provide you
with a copy of it so you can renenber it. Tal king about a
| ot of docunents today.

MR. HADDOCK: |'mgoing to object if M. Bachand
is going to testify about the contents of this letter. [|I'm
not sure he's conpetent to do that.

M5. LUCKHARDT: [|'mgoing to ask himif he agrees
wi th a paragraph.

HEARI NG OFFI CER VACCARO. But even if he were to
testify about the contents, the letter is before us. It's a
docunent that's been admtted. | think it speaks for
itself. The words are plain | anguage that are before us.

He certainly didn't wite it and he doesn't know what M ster
-- what Conmm ssion staff was thinking in witing it. But |
think the letter does speak for itself. He can answer
guestions to the best of his ability about this letter, to

the extent that he can do so.
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M5. LUCKHARDT: Ckay. And this letter, it's
mar ked as our exhibit in chronol ogical order as page 51.
And at the top -- the top paragraph. The top paragraph
there. The highlighted section reads:

"Taken together, the above-cited HERS

Regul ations create a systemin which the

Ener gy Conm ssion has direct oversight of the

Provi ders, and the Providers have direct

oversight of the Raters."”

Do you agree with that statenment?

MR M BACHAND: Yes, it's a fair characterization
of Title 20.

M5. LUCKHARDT: And has this been your experience
in working with the Conm ssion?

MR M BACHAND: Yes.

M5. LUCKHARDT: And is Cal CERTS the only HERS
provi der ?

MR. M BACHAND: No, CBPCA can do alterations.

M5. LUCKHARDT: And how does Cal CERTS di sti ngui sh
itself as a provider?

MR M BACHAND: W do it with the proprietary
materials that we tal ked about that we protect; the data
registry; our training curriculum how we present it, how we
train it; the quality of oversight that we provide to the

i ndustry.
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M5. LUCKHARDT: And do ot her providers have their
own naterial s?

MR M BACHAND: Yes.

M5. LUCKHARDT: And how do you protect the
integrity of your registry?

MR. M BACHAND: W use secured passwords, secured
| og-ins unique to each individual user. W send out notices
and make sure the peopl e understand do not share that so
that it does remain secure. W have terns and conditions on
the website that usage of that website says that you are
agreeing to those terns and conditions. Typical website
registry type security.

MS. LUCKHARDT: And nust the raters who enter data
into the systemattest to the information they submt?

MR M BACHAND: Yes.

MS. LUCKHARDT: And attest to the truth and the
accuracy of that information?

MR M BACHAND: Yes.

M5. LUCKHARDT: What we're going to pull up is a
copy of one of the forms. This is Exhibit 231, it's marked
as our page 146. So does a declaration statenent attesting
to the truth and the accuracy of the information such as the
one -- in the formsuch as the one that we've got up on the
screen here, appear in all of the forns that are required to

be submtted to the registry?
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MR- M BACHAND: Yes. These forns, the
decl aration statenment is on all the forms. It's an exact
copy of what the Energy Comm ssion has created. That's what
we have on our registry.

MS. LUCKHARDT: And is it true and correct?

MR M BACHAND: Yes it is.

M5. LUCKHARDT: Does it require true and correct
subm ssi ons?

MR M BACHAND: It does. And it says that the
HERS rater who is signing is the guy who did the tests.

Bul | et poi nt two.

M5. LUCKHARDT: And is submitted under penalty of
perjury?

MR M BACHAND: Yes.

M5. LUCKHARDT: And Russ, turning to you. Your
role is in training at Cal CERTS. That's one of your roles;
is that correct?

MR. KING Correct.

M5. LUCKHARDT: And describe how our training
covers ethics, if you woul d.

MR. KING W basically quote straight out of the
code | anguage, which covers the conflict of interest rules.

We al so quote and discuss the | anguage that's in the Rater
Agreenent that tal ks about reporting true and correct data.

We point out the declaration statenment that's on the forns
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and we di scuss that as well.

M5. LUCKHARDT: And what are raters'
responsibilities with regards to verifying the neasures they
need to test?

MR. KING In the capacity of the raters being
di scussed in this nmeeting they're what we call field
verification diagnostic testing raters or what we call
conpliance raters. They are basically special inspectors
wor ki ng on behal f of the |ocal building departnent. They
have been delegated to go out to a job site to inspect code-
related itens that have been del egated to t hem because of
t he special expertise or equipnent that's required to do
those tests. So even though they nay be hired or working on
behal f or working for an installer or a general contractor
they really report to the building departnent. And so their
job is to report what they see and to do it in a true and
correct manner, just as a building inspector woul d.

M5. LUCKHARDT: And what are a rater's
responsibilities with regard to testing neasures accurately?

MR. KING Accuracy is critical. Because of the
nature of the tests that they' re perform ng and the
conplexity of the equipnent that's being used there's a | ot
of potential for human error that cones into play. And
because of that the Energy Conm ssion has cone up with sone

very precise step-by-step protocols that raters are required
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to follow and that we spend a |lot of tine on in our
training. And this ensures accuracy and consistency. |If a
rater is too strict they potentially can damage the -- or
cause damage to the installer's business. And if a rater is
too lenient they potentially could cause harmto the
homeowner by not enforcing sonething that shoul d have been
caught.

M5. LUCKHARDT: Thank you.

And then, M ke, com ng back to you. How does --

i n your opinion, how does decertifying raters hel p support
other raters who are out in the field?

MR M BACHAND: Well, they're conpeting in the
busi ness world, for one thing, so they want to make sure
that they're playing on a level field. But nore than that |
think they are concerned that danage will occur to their
industry and their credibility with the building
departnments, with homeowners, with rebate progranms and ot her
entities and stakeholders in the business will be di mnished
by that. So it's not a good thing to have people out there
doi ng bad ratings, for whatever reason.

M5. LUCKHARDT: And why did you feel it was
inmportant to bring in M. Hoover and M. Davis when you saw
the types of failures that you saw?

MR. M BACHAND: Because | wanted to satisfy

through their own ability to clarify why their m stakes were
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the types of mstakes that they were. Things weren't
squaring off with what | thought a rater should know and
what | thought a rater mght be ms-stating. So | wanted to
give them every opportunity to tell ne why the discrepancies
wer e what they were.

M5. LUCKHARDT: And is this an expensive process?

MR. M BACHAND: W spend hundreds of hours on
this, on conplaint responses. And it's very diligent,
difficult work and we have to focus on it so it takes us
away from other tasks and things. So yeah, it costs us a
| ot of nobney to do an investigation.

M5. LUCKHARDT: And if you were required to
conduct a hearing, sonething |ike we have goi ng on today,
could you do that every tinme you had to investigate a rater
or consider decertifying a rater?

MR M BACHAND: It would be way too costly. W
could not stand that financially.

M5. LUCKHARDT: Ckay. And then, Tim I'mgoing to
ask you this question, or Mark, | don't know who is the
appropriate person. M. MAlIlister asked about the tine it
takes to conduct sone of these tests. Can you give us sone
ideas on how long it takes to conduct sone of these tests.

MR ONEIL: Yes. Usually with ny extra
responsi bilities of taking pictures, interview ng

homeowners, it takes nme about two hours to get through a
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duct | eakage and refrigerant charge test.

MS. LUCKHARDT: And do sone of the tests have
specific time frames? Like equipnment has to run for so | ong
or?

MR O NEIL: Yes. During the refrigerant charge
test you need to have the condenser and air handler set to
the cooling node and it needs to run for about 15 m nutes
for the pressures to settle. That's according to protocol.

M5. LUCKHARDT: Wy did you -- why in sone
i nstances in response to -- in response to M. Barrett's
conplaint why did you offer additional training to sone
raters but not offer additional training to M. Davis and
M. Hoover?

MR. C. BACHAND: In discussing the other raters
first. They did seemto have sone slight confusion, in
particular in regards to the way that high EER was neant to
be verified. They indicated that the business practices at
Val l ey and their own understandi ng of high EER was not
adequate to fully verify high EER equi prent in a hone. And
that was sonmething that we were able to resolve with a
conversation

In the cases of Msters Davis and Hoover. During
their interviews one of the very questions that we asked of
both of them was whether or not they felt that they were

conpetent as raters and understood how to performTitle 24
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verifications properly.

During the interviewwth them Mark and | asked
t hem questions and their answers indicated that they did
seemto understand exactly the inportant points of field
verification and the tests that we covered with them which
wer e duct | eakage, refrigerant charge, Q1 and ot hers.

Because of that and because of ny feeling that you
can't address ethics in additional classes but you can only
address the skills that we have already covered in our
curriculum it seened like training was not an appropriate
answer to the failed inspections that M. Davis and
M . Hoover had reported.

M5. LUCKHARDT: And you've heard M. Haddock
characterize the suspensions as punishnent. Do you -- How
woul d you characterize the suspensi ons?

MR. C. BACHAND: | would characterize the
suspensions as a way of preventing further danage to the
industry and to the raters' reputation. Once we determ ned
that they were making serious errors, for whatever reason,
in their verification process, we felt that it would be to
their benefit, to our benefit, to the honeowners' benefit
and to the HERS industry's benefit if they were not all owed
to continue those ratings until we were able to address
those questions. | didn't intend for those suspensions to

| ast 15 days necessarily. |If they had conme in on the 17th
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then we coul d perhaps have addressed those issues right
t hen.

M5. LUCKHARDT: And the petitioners tal ked about
how t hey were now prohibited from conducting sol ar tests.
Can you -- are solar tests a part of the HERS progranf

MR C. BACHAND: Sol ar tests are related to the
HERS program but do not fall under Title 24 and Title 20.
So they are slightly separate ani mal s.

MS. LUCKHARDT: Ckay, Charlie, just to ask you a
few addi ti onal questions. Ws the detailed process that you
conducted in this instance where you had -- you conducted
four additional field reviews and seven additional field
reviews in the other instance. Was that driven by the
seriousness of the findings? Wat was that driven by?

MR. C. BACHAND: The conplaint indicated that
there were potentially some very serious issues that needed
to be investigated. And further we determ ned that Patrick
and Erik both entered a high volunme of ratings.

So we knew that we would have to, to be fair, to
address nmulti pl e addresses for each of themin order to find
out what was going on. And then as we did one address and
found substantial failures then we would go on and do nore
and nore and eventually we canme to the conclusion that we
canme to.

M5. LUCKHARDT: And did you tal k today about each
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and every failure that you found?

MR. C. BACHAND: No, there are nany nore.

M5. LUCKHARDT: And this investigation that you
conducted, was this a standard QA investigation?

MR C. BACHAND: No. This was initiated by a
conplaint and it's been treated |i ke a conpl aint ever since
then. W performed field reviews much as we woul d during
the standard QA process, but we consider it to be a separate
type of investigation. And it's listed separately in Title
20 so that's been ny under st andi ng.

M5. LUCKHARDT: Thank you. The w tnesses are
avai |l abl e for cross.

HEARI NG OFFI CER VACCARO M. Haddock.

CROSS EXAM NATI ON

MR. HADDOCK: Are you aware of how nmany ratings
were entered into the Cal CERTS registry |ast year,
approxi mat el y?

MR M BACHAND: Are you talking to ne?

MR. HADDOCK: \Whoever m ght know t he answer.

M. Mke Bachand, if you know.

MR M BACHAND: | do have an approxi nate nunber
HADDOCK: \What woul d that be?

M BACHAND: In excess of 40, 000.

2 3 3

HADDOCK: Are any of you certified as HERS

raters?

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

165

(Affirmative responses.)

HEARI NG OFFI CER VACCARO. For the record --

MR M BACHAND: We all are.

HEARI NG OFFI CER VACCARG  You know, that really
doesn't hel p anybody who is trying to read a transcript of
the proceeding. So for a question like that I do need you
to identify yourself for the record and then answer. And in
this case, only answer if it's yes.

M5. LUCKHARDT: COkay, so maybe we should start
with Charlie and nove down.

MR C. BACHAND: Yes, I'ma certified HERS rater.

MR M BACHAND: |'ma certified HERS rater al so.

HEARI NG OFFI CER VACCARO. You are still not
identifying yourselves for the record. (Laughter.) So even
if we start fromthe far left and nove to the right, which I
think is a great start, we still for the purposes of the
witten transcript need you to say your nane and give us the
answer, thank you.

MR C. BACHAND: My nane is Charlie Bachand and |
ama certified HERS rater.

MR M BACHAND: My nane is M ke Bachand and ny
nunber is 0000, I"'ma certified HERS rater. The very first
under Cal CERTS.

MR ONEIL: TimONeil, I"'ma certified HERS

rater.
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MR WESE: Mark Wese, |I'ma certified HERS
rater.

MR. KING Russ King, I"'malso certified as a HERS
rater.

MR. HADDOCK: M. Charlie Bachand, are you the
per son who knows nost about the way quality assurance is
done at Cal CERTS?

MR C. BACHAND: |I'mthe director of quality
assurance, yes.

MR. HADDOCK: |I'mjust trying to figure out who --
so | can avoid sonme of this confusion that we had before,
who | should direct nost of ny questions to about quality
assurance. So I'll direct themat you.

MR C. BACHAND: That's fine.

MR. HADDOCK: I n your view, what is the purpose of
qual ity assurance?

M5. LUCKHARDT: (Objection, this isn't a case about
qual ity assurance, it's a case about a conplaint.

HEARI NG OFFI CER VACCARO  Go ahead.

MR HADDOCK: |I'ma little dunbfounded. | think
gqual ity assurance is what led to nmy clients being
decertified. And so --

MS. LUCKHARDT: | believe that's an incorrect
statenent of the facts. The facts of this case display that

his clients were decertified in response to a conpl aint.
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HEARI NG OFFI CER VACCARO  And | believe we just
received testinony that that conplaint investigation had
sonme hal |l marks of the QA process, even though it was not a
-- it was initiated based on a conplaint, it wasn't part of
what woul d be the QA process that's set forth in the
regul ations. | believe we just heard testinony to that
effect.

You can go ahead and ask questions because
certainly the QA process, hallmrks of that process relate
to this proceeding. But yes, we understand the testinony
that this initiated froma conplaint process. | think that
is clear and in the record so your objection is overrul ed.
Go ahead and ask your questions but, you know, M. Haddock,
| think you already know the ground rules. Keep it
contained to what's relevant. And if in fact you have a
rel evancy objection then nake a properly founded rel evance
obj ecti on.

MR HADDOCK: M. Charlie Bachand, what is the
pur pose of a quality assurance eval uati on?

MR C. BACHAND: | would prefer to use the
term nology "field review"

MR. HADDOCK: Ckay. Wiat is the purpose of that?

MR. C. BACHAND: And the purpose of a field review
is to investigate the existing work of a rater and to

determ ne whether they are neeting their obligations and
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responsibilities as a rater to correctly and accurately
performTitle 24 verifications.

MR. HADDOCK: Do you think that the purpose of
gqual ity assurance is to assure quality performnce by HERS
raters?

MR. C. BACHAND: | think the purpose of a field
reviewis to determ ne whether or not they are -- raters are
correctly and accurately performng Title 24 verifications.

MR. HADDOCK: Do | understand you to be saying
that it's not to assure quality performance by HERS raters?

MR. C. BACHAND: The purpose is to determ ne
whet her or not they have been performng with quality.

MR. HADDOCK: Ckay. Wien Cal CERTS does quality
assurance evaluation do you handle it internally or do you
hire outside raters to performthe field reviews?

MR. C. BACHAND: |'msorry, could you repeat the
guesti on.

MR. HADDOCK: When Cal CERTS perforns quality
assurance eval uation does Cal CERTS handle it internally or
do you hire outside raters to do the field reviews?

MR. C. BACHAND: Currently the raters that we use
for performng quality assurance include one person that is
on our staff and one person that is not on our staff but is
a consul tant.

MR. HADDOCK: (Okay. Does Cal CERTS use outside
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raters that do HERS rating for a |iving?

MR. C. BACHAND: W have in sonme cases.

MR HADDOCK: Do all raters make m stakes?

MR. C. BACHAND: According to the quality
assurance reviews that we have perfornmed there are sone
raters who have not had any quality assurance fail ures.

MR. HADDOCK: Have you ever known a quality
assurance rater to nmake a m stake?

MR, C. BACHAND: No.

MR. HADDOCK: How many qual ity assurance
eval uati ons does Cal CERTS do in an average nont h?

MR. C. BACHAND: |'mnot sure there is any such
thing as an average nonth. W have a turnover rate with
qual ity assurance reviewers. There are seasonal variations
in the type of inspections that we can perform based on the
requirenents for refrigerant charge and the new construction
i ndustry.

MR. HADDOCK: Do you know how many were done | ast
mont h, April?

MR. C. BACHAND: Not off the top of ny head. But
Mark or Tinf

MR ONEIL: | did 30 last nonth. But | can't
attest -- we do have another quality assurance rater and |
don't know how many he did.

MR. HADDOCK: Do you know, over the course of a
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year would it be 12 tines 30 or would it --

M5. LUCKHARDT: Objection, relevance to the case
at hand. W're tal king about a conpl ai nt response, not
average quality assurance on every rater in the state.

MR. HADDOCK: In fairness, |I'mnot asking about
every rater in the state. 1'm asking about how frequently
Cal CERTS does quality assurance and whether they are
conplying with their obligation under the regulations to do
a certain nunber of quality assurance reviews according to
t he nunber of ratings that are done.

M5. LUCKHARDT: Again, it's not relevant to the
confines of this conplaint. This conplaint is about what
happened to M. Davis and M. Hoover. This is a response to
a conplaint, it's not a random quality assurance eval uati on.

It's not relevant to this proceedi ng.

HEARI NG OFFI CER VACCARO | guess here is where
there is a difference in perception as to what is being
all eged. | understand the defense position and | understand
the characterization. | think though I al so understand that
aspects of the conplaint question whether or not Cal CERTS
has conplied with the QA process and that sonehow or anot her
the conplainants are tying that to their situation

| think they get sone degree of latitude in trying
to make that case. But certainly, just as | adnoni shed you

earlier, Ms. Luckhardt, when they start to push it we'll
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rein them back in and feel free to nmake objections.

But how t hey perceive the case and how you
perceive the case are not one and the sane, which is why
we're sitting here today. And how the conmttee nenbers and
how | see it may not even be how both of you are presenting
it.

So | believe that there is some degree of
rel evance to the line of questioning but thereis alimt to
how far I think M. Haddock can go in raising QA issues. So
the objection is overrul ed; you can proceed, M. Haddock.

But | think you' re understanding the nmessage that |I'm
sending to you as well.

MR. HADDOCK: | do understand, thank you.

Does Cal CERTS have a policy of notifying raters
about quality assurance eval uation?

MR. C. BACHAND: Only when they fail.

MR. HADDOCK: |I'msorry, | didn't understand.

MR. C. BACHAND: Only when they fail. 1In other
words, we don't notify them when they pass a quality
assurance revi ew.

MR. HADDOCK: Does Cal CERTS al ways notify them
when they fail ?

MR, C. BACHAND: Yes.

MR. HADDOCK: Do you review all the QA results

your sel f?
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MR. C. BACHAND: Not all of them Cccasionally
Mark will review themas well.

MR. HADDOCK: The two of you together review them
all yoursel ves?

MR, C. BACHAND: Yes.

MR. HADDOCK: How often do you find that a rater
has made errors when you do a QA revi ew?

MR. C. BACHAND: Again | think it would be
difficult to express an average. There are sone raters that
perform many eval uations w thout having a single error found
by quality assurance review. Qher raters have commtted a
nunber of infractions or m stakes during their Title 24
verifications.

MR, HADDOCK: When Cal CERTS does QA eval uati on and
no errors are found does Cal CERTS docunent that no errors
wer e found?

MR C. BACHAND: All of our field reviews and the
results of themare entered into the data registry.

MR. HADDOCK: When Cal CERTS finds that a rater has
made errors does it always inpose sone kind of discipline?
| s there a consequence?

MR. C. BACHAND: Not necessarily. [It's dependant
upon the results of the interview and the nature of the
error in question.

MR. HADDQOCK: How does Cal CERTS make t hat
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deci si on?

MR. C. BACHAND: By reviewing the error in
guestion and by conducting an interview and wei ghing the
nature of the m stake, whether or not there are any
extenuating circunmstances as recorded by our field reviewer.
And whet her or not we believe after the interviewthe rater
under stands the m stake and won't repeat it.

MR. HADDOCK: Are there errors that Cal CERTS
considers to be mnor errors?

MR. C. BACHAND: In the sense that there are sone
errors that result in decertification and sone that do not,
| suppose. |'mnot sure | understand the question.

MR. HADDOCK: |Is there a particular type of error
that Cal CERTS sees that it doesn't viewto be especially
significant?

MR C. BACHAND: No. No.

MR. HADDOCK: COkay. Are there sone errors that
Cal CERTS considers to be especially egregious?

MR C. BACHAND: Yes.

MR. HADDOCK: \What are sonme of those?

MR. C. BACHAND: We've discussed sone of them
today. Listing or treating a subdivision as if it was 18
new al terations instead of 18 newy constructed buil di ngs.
Lying or m srepresenting the anmount of insulation present in

an attic.
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MR. HADDOCK: That one al ways consi dered
egr egi ous?

MR. C. BACHAND: It depends on the type of
m srepresentation. There are -- | don't want to say
"nuances." There are conplicating factors to the way that
insulation is put in an attic.

MR M BACHAND: May | nmake a comment ?

MR. HADDOCK: Pl ease.

MR. M BACHAND: Thank you. [It's not the nature
of the violation that we ook at, it's the circunstances. A
lieisalie. And alie, if we feel that it was an
intentional msrepresentation of the fact, it does not
matter what the fact was. The egregious part is that it's
intentional and it's a msrepresentation. That's really al
it boils down to.

MR. HADDOCK: How does Cal CERTS di stingui sh
bet ween i nadvertent or careless errors as opposed to
pur poseful errors?

MR. M BACHAND: Through the interview process is
one of the main ways. W expect an interview to be a two-
way conversation. W seek to find out if we've got a
deficiency in our training program Mybe an instructor is
not saying things that he should be saying during a program

We expect to have a dialogue with that person to find out

why they are not able to nmake that test or do that process
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or follow protocols correctly. And so with an answer from
them then we can craft our understanding of what needs to be
done fromthere.

MR. HADDOCK: \What happens in the interview that
hel ps you determ ne whether an error was carel ess or
i nadvertent ?

MR. M BACHAND: The answers we receive from
guestions that we ask.

MR. HADDOCK: So that if a rater who is being
interviewed admts that it was purposeful then you know or
is there another way for you to tell?

MR M BACHAND: W have had raters admt in
interviews on nultiple occasions that they falsified
information. And others said nothing. W got very little
f eedback from M sters Hoover and Davi s.

MR. HADDOCK: When a rater doesn't admit that they
did it purposeful how can you tell whether it was
pur posef ul ?

MR. M BACHAND: Commbn sense carries us quite a
ways in the sense of, you know, photographs of things that
we can -- we can photograph something and it's pretty
obvi ous. They're not al ways obvi ous and we don't al ways act
on ones that we don't know about.

MR. HADDOCK: Are you saying that the photograph

tells you whether the error was carel ess or purposeful?
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MR. M BACHAND: No, the photograph tells ne
whet her a sensi bl e person woul d have answered the way we
received -- would have recorded the results that we saw
Wul d any normal person |ift up a sticker and see no hol e
under it and then say "that's a hole" when there's not a
hol e there. That characterizes what I'mtrying to get at.

MR. HADDOCK: How badly does a rater have to do to
be suspended?

MR M BACHAND: W don't have a neasuring stick
l'i ke that.

MR. HADDOCK: That was going to be ny next
guestion. There is no netric that says, for exanple, two
errors nmeans suspensi on.

MR. M BACHAND: That's correct because it depends
on the nature and so forth. A conplaint response requires
us to look at the conplaint and to determi ne the facts of
that so that's what we | ook at.

MR. HADDOCK: \What does it nean to be suspended?

MR. M. BACHAND:. Suspended means you are not
al l oned access into the registry, which neans you can't do
ratings.

MR. HADDOCK: How | ong can a suspension | ast?

MR. M BACHAND: According to the signed Rater
Agreenent it's up to two years.

MR. HADDOCK: How badly does a rater have to do to
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recei ve probation?

MR M BACHAND. Again --

MR C. BACHAND: May 1? |If a rater fails a field
review and is unable to explain the answer they may be
pushed or placed, pardon ne, on probation. Probation is
required by Title 20 and it is considered a | esser
puni shment than decertification

MR. HADDOCK: Does Cal CERTS have a netric or sone
standard that it uses to decide whether the errors that have
been conmitted justified probation?

MR. C. BACHAND: The netric that we use is whether
or not arater fails a field reviewtest. That |anguage is
pretty clearly spelled out in Title 20. |If they fail they
nmust be placed on a plus-two probationary period.

MR. HADDOCK: Are you saying that every failure
| eads to probation?

MR. C. BACHAND: Unless there is sone sort of
explanation for it, yes.

MR. HADDOCK: By expl anation do you nean that a
rater convinces you that it's not a genuine failure?

M5. LUCKHARDT: M. Haddock, are you referring to
the standard QA process or the conplaint response process?

MR. HADDOCK: Either one will be fine. [If you're
tal ki ng about the conplaint process -- |'m asking about the

process that Cal CERTS uses when it does quality assurance
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evaluations. |If there's a different process let's talk
about them separately.

M5. LUCKHARDT: Again, are you referring to a
standard result froma QA or in response to a conplaint.

MR. HADDOCK: Let's begin --

M5. LUCKHARDT: There are two different processes.

MR. HADDOCK: Let's begin with the standard result
froma QA

M5. LUCKHARDT: COkay, so you want to go through
the process for a standard quality assurance fail ure?

MR. HADDOCK: For a standard quality assurance
failure.

M5. LUCKHARDT: Again | would object that this
doesn't have relevance to this proceeding.

MR. HADDOCK: For a standard quality assurance
failure does every failure lead to probation?

MR. C. BACHAND: Wen our field reviewer goes out
they may find information that is contradictory to what the
rater entered. Wen our field rater goes out they also
i nterview the honeowner, asking them a nunber of questions
about work that's been done to the hone since the initial
rater was present or any changes in the system

So the only case really -- well this is a good
exanple at least, is if we are able to find that yes, the QA

rater's results are different than the initial rater's
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results but the honeowner indicates that there has been a
substantial change to the duct work in the attic for

what ever reason. Then we m ght conclude that the failure on
the field review was not sonmething that required a
probationary period for the initial rating.

MR. HADDOCK: Does Cal CERTS use a different
approach when it's responding to a conplaint?

MR. C. BACHAND: The issue with a conplaint is
that while we conduct interviews and performfield reviews,
we al so have questions pertaining to the conplaint itself
t hat need to be addressed.

MR. HADDOCK: Does Cal CERTS treat quality
assurance errors differently when it's responding to a
conpl aint as opposed to the routine quality assurance
process?

MR. C. BACHAND: We treat the two processes
separately. The overlap is in the fact that we have field
reviews for both.

MR. HADDOCK: What | amtrying to find out about
i s whether the consequences of an error are nore severe when
the investigation is done pursuant to a conplaint as opposed
to whether it's done as part of a routine quality assurance.

MR. C. BACHAND: Not in and of itself or as a
policy but that may change relative to the nature of the

conplaint. |If, for exanple, a conplaint is nmade sayi ng that
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raters are deliberately lying duct |eakage failures and we
find evidence supporting that, we need to be convinced even
nore so than usual that they are not in fact |ying.

MR WESE: M I, Charlie? 1In addition to that,
when you have multiple failures that changes how you view
one particular failure. One failure in and of itself is
di fferent than when you have a body of nmultiple failures.
And you do another QA and you do another field eval uation
and you're finding the sane kind of m srepresentations.

That definitely plays into it.

MR. HADDOCK: That's true also of routine quality
assurance evaluations, isn't it?

MR WESE: Correct.

MR. HADDOCK: Are you famliar with the
requirenents in the regul ati ons about how many quality
assurance eval uations are supposed to be done for each rater
each year?

MR C. BACHAND: | am

MR. HADDOCK: Does Cal CERTS performthe required
nunber of quality assurance evaluations for each rater each
year ?

MR. C. BACHAND: W do not although we nake our
best effort to do so.

MR. HADDOCK: How cl ose does Cal CERTS cone to

achi eving the standard?
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MR. C. BACHAND: That's inpossible to quantify
here. The difficulties that we face are in gaining access
to homes after the rater has departed. O sonetines if the
contractor's ongoing work interferes with the QA process.

MR. HADDOCK: Are you able to give ne an estimte?

Does Cal CERTS do 50 percent or nore of the nunber of QAs
that are required?

MR C. BACHAND: | think it's |l ower than 50
percent; 20 to 25 percent m ght be nore accurate. O course
we prioritize conplaints above the standard quality
assurance process.

MR M BACHAND: May | add one nore conponent to
t hat ?

MR, HADDOCK:  Sure.

MR. M BACHAND: Wen people enter the wong
rater's name on the docunment, and that happens an incredible
number of tines, it skews our data and we have no idea what
the actual nunbers really are and we never will know that
until people enter their data accurately. So if a person
has had their nane inadvertently put on 120 ratings that he
didn't or she didn't do, we don't have a way of know ng
that. So there's sonme -- there's sone slack in this system
that's not able for us to determ ne rock solid nunbers.

MR. HADDOCK: So how does Cal CERTS - -

HEARI NG OFFI CER VACCARG |I'm sorry, one quick
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guestion because that answer just, | think, piqued our
curiosity up here.

ASSCCI ATE MEMBER McALLI STER  Havi ng nanaged
dat abases at |least with something in comon. | understand
that data quality is a hunongous issue. But |I'mcurious and
" mgoing to ask you to specul ate on why soneone woul d enter
the nane of a rater that is not the rater that actually did
the rating.

MR M BACHAND: There's a couple of reasons.

ASSCOCI ATE MEMBER McALLI STER Ot her than just
basic human error, which I find a little bit hard to
bel i eve.

MR- M BACHAND: Yeah, | do too. The npbst conmon
occurrence of that is with what we call a nmulti-rater firm
such as Valley or some of the others, there are others. And
t hey have secretaries who enter data on behalf of their
field people. And so -- using an authority process that
allows them So sonetines the secretary may choose the
wrong nane on a drop-down |ist or forget to change or forget
to choose the drop-down list, it comes up with some nane in
there. There's that reason. They shuffle papers on their
desk, they un-test itens, they retest itens. So there's a
ot of activity going on there around that process that
allows for errors in different ways.

MR. C. BACHAND: May | add one thing? There's
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anot her reason, for exanple, that we don't have to specul ate
about because M. Flores in one of the docunents he

subm tted explained that when M. Barrett had first started
wor ki ng for Valley Duct Testing he was perform ng ratings
and their -- he claimed there was sone problemgetting

M. Barrett's information into the registry. And so a
different rater put in that information and cl ai med to have

performed those ratings hinself.

MR. HADDOCK: | just wanted to note that that
docunent is not in the record but I will follow up on the
comment you nmade. Isn't it true that a rater is supposed to

enter the results of his test within a certain period of
time?

MR, C. BACHAND: Yes.

MR HADDOCK: Did | understand, M. M chael
Bachand, that you said "within 48 hours?"

MR M BACHAND: Yes.

MR HADDOCK: And so if a rater doesn't have
access to the registry for a period of tinme and nore than 48
hours is passing, what is he supposed to do to get his data
entered?

MR M BACHAND: He could notify us that he can't
get in for whatever --

MR. HADDOCK: Do you know whet her that was done in

this case?
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MR M BACHAND: Pardon ne?

MR. HADDOCK: Do you know whet her that was done in
this case with regard to M. Barrett?

M5. LUCKHARDT: | believe we're outside the scope
of this proceeding, now we're tal king about M. Barrett.

MR. HADDOCK: |'mjust responding to a comment --

HEARI NG OFFI CER VACCARO W are but | think it's
a fair question in followup to the testinmony. But | think,
ask your question, have it answered and then |I think we are
done with that line of inquiry for now unless you find
anot her relevant reason to raise it.

MR- M BACHAND: Yeah, Charlie has information
about that.

MR C. BACHAND: So we were notified of
M. Barrett's problens but no one at Valley Duct Testing
provided us with the data in question so that we could
facilitate the process of putting that data in under the
proper rater's nane.

MR. HADDOCK: Didn't it take quite a bit |onger
than 48 hours to get M. Barrett access to the registry?

M5. LUCKHARDT: Only if you renenber.

MR M BACHAND: That nay be but that's not what
the Rater Agreenent says. It says to get your information
inif you are a rater. And he wasn't in our registry at

that time so he wasn't a rater yet.
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MR. HADDOCK: Thank you.

MR M BACHAND: So it's irrelevant.

HEARI NG OFFI CER VACCARGC  And just a rem nder,
obj ections are always wel cone, hel ping the wi tnesses answer
guestions is not.

MR. HADDOCK: Do you know approxi mately how many
gual ity assurance eval uati ons were done for M. Hoover and
M. Davis?

MR. C. BACHAND: Are you asking in reference to
the conplaint or prior to that? Because | can answer both.

In reference to the conplaint we did seven on M. Davis and
four on M. Hoover. Prior to that we had, | believe, eight
for M. Davis and five for M. Hoover, all of which were
passes.

MR. HADDOCK: Are you aware of how nmany ratings
M. Hoover has done?

MR C. BACHAND: Well I'mtold that it's around
4700 but I am not convinced based on the data entry
probl enms, anong ot her things.

MR. HADDOCK: You don't believe that nunber?

MR C. BACHAND: | wouldn't say | disbelieve it, |
am just not convinced. It seens like a very |arge nunber.
And in fact, as | think soneone nentioned before, | don't

know of any other rater who has perforned as many ratings in

as short a tinme span as M. Davis.
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MR. HADDOCK: The Cal CERTS registry contains the
data about all the ratings that he's done, right?

MR. C. BACHAND: The registry contains data about
ratings. The question has been raised about who actually
performed those ratings.

MR. HADDOCK: Ckay. Did Cal CERTS receive a
conpl ai nt about Valley Duct Testing?

C. BACHAND: Yes.

HADDOCK: Who made the conpl aint?
C. BACHAND: Beg your pardon?
HADDOCK: Who made the conpl aint?

2 333

C. BACHAND: Although | prefer to keep
conpl ai nants' nanes anonynous, in this case the conpl aint

was nmade by WIlliamBarrett.

2

HADDOCK: Did you receive the conpl aint?

C. BACHAND: It cane to us in |ate Septenber
HADDOCK: Did you interview M. Barrett?

C. BACHAND: We did.

2 %33

HADDOCK: Do you recall when you conducted the
interview?

MR C. BACHAND: | believe it was Cctober, |I'm not
sure about the exact date.

MR. HADDOCK: | want to draw your attention to
Respondent's Exhibit nunber 206. |Is this the declaration

that you signed, M. Charlie Bachand?
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MR, C. BACHAND: Yes.

MR. HADDOCK: Did you record the date of your
interviewwth M. Barrett in this declaration?

MR. C. BACHAND: On Septenber 21st, 2011
M. Barrett was interviewed regarding his allegations
agai nst Valley Duct Testing and its raters.

MR HADDOCK: Is that -- is that the correct date?

MR, C. BACHAND: Yes.

MR. HADDOCK: Thank you. Did you believe what
M. Barrett told you in the interview?

MR C. BACHAND: Initially I didn't have cause to
either believe it or disbelieve it. He listed certain
addresses and certain problens at those addresses. And |
certainly would be remiss in ny duties if | didn't first
investigate his conplaint for nmerit and M. Barrett's
history as a rater before | decided to either believe or
di sbel i eve sonet hi ng.

MR. HADDOCK: Ckay. Did you consider whether to
tell M. Hoover and M. Davis that a conpl aint had been
filed agai nst thenf?

MR, C. BACHAND: No.

MR. HADDOCK: Why didn't you do that?

MR. C. BACHAND: For one thing, the conplaint was
meant to be anonynous. And for another thing and nore

inmportantly, after the conplaint was filed and we determ ned

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

188

that it had nerit, our next steps were determne -- to
determ ne what the actionable itens were and to investigate
those actionable itens. At that point it seens to ne that
M. Davis and M. Hoover have no need to know whet her or not
a conplaint was filed because the evidence, based on the
data that they entered, should speak for itself. Either
it's correct or its incorrect.

MR. HADDOCK: You decided not to tell them right?

MR. C. BACHAND: Like |I said, yes, they were not
t ol d.

MR. HADDOCK: Were you aware that they were going
to continue rating hones?

MR, C. BACHAND: Yes.

MR. HADDOCK: In Cctober of 2011 did Cal CERTS
perform sonme quality assurance eval uations for M. Hoover
and M. Davis?

MR, C. BACHAND: Yes.

MR. HADDOCK: Do you recall when those were done?

MR. C. BACHAND: There's many. Do you want ne to
list the dates for all 117

MR HADDOCK: For the ones that were done in
Cct ober, pl ease.

HEARI NG OFFI CER VACCARC If you have a question
or you don't understand what M. Haddock is asking or need

clarification the question needs to be posed back to
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M. Haddock to clarify and to hel p you answer the questions,
not one anot her.

MR C. BACHAND: Understood. So | see here that
there was a particul ar address, whose name | will not nane,
but it was one of the addresses in the subdivision in
Stockton. That was perfornmed in October. And another one
of the same type. And that's it for M. Davis

Going on to M. Hoover. | see a different
address, a honme with two systens, an alteration with two
systens on it. Yet another address in the subdivision. And
that is it for M. Hoover.

MR. HADDOCK: Did you identify four homes where
QAs were done in Cctober?

MR. C. BACHAND: | wasn't keeping count. |
believe it's four, yes. The three in the subdivision and
the alteration with two systens.

M5. LUCKHARDT: Can you refer, just for the
pur poses of the record, to the paragraphs you' re talking
about in your Exhibit 206 so that it's clear.

MR C. BACHAND: Yes. So | nmade reference to
par agr aph 19, paragraph 23, paragraph 44 and paragraph 49.

MR, HADDOCK: Did the QA evaluations done in
Oct ober show that M. Davis and M. Hoover had nade errors?

MR C. BACHAND: | still prefer the |anguage of

field reviews but yes, they did show errors.
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MR HADDOCK: So after the field reviews were
conpleted in Cctober did you believe that M. Hoover and
M. Davis were harm ng homeowners with the way they were
doi ng HERS ratings?

MR. C. BACHAND: W didn't conplete our analysis
at that tinme but certainly we had sone grave concerns.

MR HADDOCK: But did the field reviews show
errors?

MR. C. BACHAND: They certainly did.

2

HADDOCK: Do errors harm homeowners, in your
Vi ew?

MR. C. BACHAND: They can, yes.

MR. HADDOCK: And did you believe then that
M. Davis and M. Hoover were harm ng honmeowners?

MR C. BACHAND: | believed that the evidence of
the field reviewer showed that there was a serious
contradi cti on between our results and theirs. | did not
want to junmp to any nore conclusions until giving themthe
chance to explain what was going on at those addresses.

MR. HADDOCK: Did you nake a decision to suspend
M. Hoover and M. Davis at that point?

MR. C. BACHAND: The decision | made to suspend
them was made i mredi ately prior to their letters being sent
out .

MR. HADDOCK: Ckay, so it wasn't nade in October
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after you received these negative field reviews for then?

MR. C. BACHAND: That's correct.

MR. HADDOCK: Ckay. Did you think suspension was
a possibility?

MR. C. BACHAND: W considered the possibility,
yes.

MR. HADDOCK: Did you think decertification was a
possi bility?

MR. C. BACHAND: W considered that possibility as
wel | .

MR. HADDOCK: Did you consider telling M. Hoover
and M. Davis there was a possibility they could be
suspended or decertified?

MR C. BACHAND: Not at that tine.

MR. HADDOCK: Did you tell thenf

MR C. BACHAND: U timtely, yes.

MR. HADDOCK: Did you tell themafter the field
reviews were done in Cctober?

MR C. BACHAND: | told them on Decenber 16th

MR. HADDOCK: Why didn't you tell themin Cctober
after you received the negative field reviews?

MR. C. BACHAND: W were still performng quality
assurance.

MR HADDOCK: Is it --

MR. C. BACHAND: Pardon ne, field reviews. Even
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|"ve nmessed up the | anguage.

MR. HADDOCK: Is it Cal CERTS policy to notify
raters when they fail field reviews? | thought you had
mentioned that earlier. |Is that right?

MR. C. BACHAND: Qur policy is to ultimtely
notify themand we did ultimately notify them

MR. HADDOCK: How soon after a negative field
review is conpl eted does Cal CERTS typically notify the
rater?

MR. C. BACHAND: That tine frame nmay vary. 1In
this case because our field reviews were conponents of a
conplaint that affected many raters and had many different
guestions and sub-questions to it, a review of the addresses
was not conpleted for sone tinme. |In other instances, in a
normal QA perhaps when we've conpleted our initial one
percent testing on the neasures perforned, we would notify
them after we had conpl eted the one percent testing.

MR. HADDOCK: Does that nean within a few days?

MR. C. BACHAND: Not necessarily.

MR. HADDOCK: How soon after it was conpl eted
woul d you notify then

MR. C. BACHAND: After the |ast one was conpleted
we would try to notify themw thin two weeks' tine.

MR. HADDOCK: Wthin two weeks, okay. Wre you

aware that M. Hoover and M. Davis were going to continue
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rating hones after the COctober QA reviews?

MR. C. BACHAND: | believe you asked that already
but yes, | did believe that they woul d.

MR. HADDOCK: Did you give M. Hoover and
M. Davis a copy of the QA docunents that were prepared for
the homes that were QAed in Cctober?

MR, C. BACHAND: No.

MR. HADDOCK: I n Novenber did Cal CERTS perform
sone additional quality assurance eval uations for
M. Hoover?

MR. C. BACHAND: | believe the answer is yes but
let me verify it with ny declaration. Go ahead.

MR M BACHAND: Wth the Commttee Chair's
perm ssion, may | speak? To the question.

HEARI NG OFFI CER VACCARO Well, let's finish with
this QA first. | think he's trying to find the information
to answer the question. And then yes, you certainly can.

MR M BACHAND: | want to continue an answer to
the question. Not the one he's asked at the noment but --

HEARI NG OFFI CER VACCARO That's fine. But | want
the answer to the question first and then you are wel cone to
if you have sonething to add. So if you could just hold
that thought for a nonent |'d appreciate it.

MR. C. BACHAND: On paragraph 53 here | note one

address, new construction with significant failures of QI
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verification. And again on paragraph 57, new construction
with significant errors in quality insulation --
install ati ons.

MR. HADDOCK: Did you say that there were two --

HEARI NG OFFI CER VACCARO. Can we -- |'msorry,
since you asked that and he answered. Did you have a
subsequent answer or followup to that question?

MR M BACHAND: | do have a subsequent answer.
You' re asking two separate questions. You're asking for
what's our notification process under a normal QA process
and what's our normal notification process under a conpl aint
response. They are different. And so one answer doesn't
answer both questi ons.

MR. HADDOCK: Ckay, M. Bachand, what's your
normal tine for responding after a failed QA as part of the
routi ne QA process?

MR M BACHAND: Well normally that would be right
away. And that would be on that one instance and we woul d
call into find out if that person can conme in for an
interview and tell us what's going on.

MR. HADDOCK: \What does "right away" nean? How
qui ckly is that?

MR. M BACHAND: As soon as that person can
respond to our notification. So we notify within a business

day or so, depending on, you know, what we're busy doing in
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the office and so forth.

MR. HADDOCK: Ckay, when Cal CERTS is doing QAs in
response to a conplaint how quickly does it notify the rater
after a failed QA?

MR M BACHAND: QA if you're using the word to
mean field reviews, then we have an entire conplaint to dea
with so we have to get answers throughout that entire
conplaint. And we can't parse that out or we don't fee
that it would be fair or proper or responsible to parse it
out. So we try to investigate the entire process, the
entire conplaint as given to us, so that we can report it
and do it properly.

MR. HADDOCK: Are you saying then that you don't
necessarily notify someone as quickly, you wait until the
conplaint is resolved before you notify then?

MR M BACHAND: That's pretty close. | guess
conpl aint resolved versus within a few days of resolution

MR. C. BACHAND: Until we are able to conpl ete our
field reviews pertinent to the conplaint we do not provide
notification. So in this case with nultiple raters being
reviewed and multiple addresses pertinent to each and
pertinent to the conplaint, there was a substantial tine
frame involved in which we were performng these field
reviews one after the other in order to address the

conplaint init's entirety as best we coul d.
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MR. HADDOCK: | was going to follow up on what you
said earlier. Didyou do QAs, QA field reviews for
M. Hoover in Novenber? Did you identify two of those?

MR. C. BACHAND: | did.

MR. HADDOCK: Ckay.

MR. C. BACHAND: Paragraphs 53 and 57. | said
that they were new construction with QI errors.

MR, HADDOCK: Did the QA evaluations done in
Novenber show that M. Hoover had nmade errors?

MR. C. BACHAND: They determ ned that there was a
di screpancy between the field reviewer's findings and
M. Hoover's reported data in the registry. Wether or not
those were the results of errors or intentional ms-entry of
data was not concluded at that tine.

MR. HADDOCK: Did you conclude that it was either
an error or an intentional entry of data? I|'msorry, |
didn't use the same phrase you did. But did you concl ude
that it was intentional or an error, one of those two
t hi ngs?

MR. C. BACHAND: There was a di screpancy between
the data that we found and the data that was entered, yeah.

MR. HADDOCK: Ckay. Did you make a decision --
let me ask you this. After those QA eval uati ons were done
for M. Hoover in Novenber did you believe that M. Hoover

was harm ng honmeowners with the way he was doi ng HERS
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ratings?

MR. C. BACHAND: | certainly suspected it but |
woul dn't cone to that conclusion for sure w thout having
first heard from M. Hoover.

MR. HADDOCK: Did you nake a decision to suspend
M. Hoover and M. Davis at that point?

MR C. BACHAND: | believe | already answered this
guestion. | said that | had nade the decision to suspend
themimrediately prior to ny sending out the letters on the
16t h.

MR. HADDOCK: | just wanted to clarify that you
didn't make that decision after, inmediately after the
Novenmber QAs; is that correct?

MR. C. BACHAND: That is correct. W were stil
involved in investigating the conplaint.

MR. HADDOCK: Did you still think suspension was a
possi bility?

MR. C. BACHAND: Suspension was still a
possibility, decertification was still a possibility. If he
had sonme sort of explanation for the problens that we had
with himthere m ght be other resolutions.

MR. HADDOCK: Did you consider telling M. Hoover
and M. Davis at that point that there was a possibility
t hey coul d be suspended or decertified?

MR. C. BACHAND: No because we were stil
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i nvestigating a conpl aint.

MR. HADDOCK: And you didn't tell them is that
right?

MR. C. BACHAND: Correct.

MR. HADDOCK: Were you aware that they were going
to continue rating hones?

MR C. BACHAND: | certainly believed it.

MR. HADDOCK: Did you give M. Hoover a copy of
the QA docunents that Cal CERTS prepared after the Novenber
field reviews?

MR, C. BACHAND: No.

MR. HADDOCK: I n early Decenber didn't Cal CERTS
perform sonme additional QA for M. Davis?

MR. C. BACHAND: | believe the answer is yes, |et
me check ny decl arati on.

On paragraph -- let me go in order here.
Paragraph 14, there was an address with the duct | eakage
failure and the TMAH sti cker.

On paragraph 27, an issue with passing a hone on
snoke.

MR. HADDOCK: Did those QA evaluations in early
Decenber show that M. Davis had nade sonme errors?

MR. C. BACHAND: They showed a di screpancy.

MR. HADDOCK: Ckay. Do | understand that you

didn't know whether that was an error or intentional --
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MR. C. BACHAND: | hadn't spoken to himyet.

MR. HADDOCK: Ckay. Did you nake a decision to
suspend M. Hoover and Davis at that point?

M5. LUCKHARDT: |I'msorry, | believe this has been
asked and answered like 15 times. "At that point." At what
point? You're asking this question over and over again and
it's the sanme question. | object, asked and answered,
vague.

PRESI DI NG MEMBER DOUG.AS: Do you have a response?

MR HADDOCK: No, I'Il nove on.

PRESI DI NG MEMBER DOUGLAS: kay.

MR. HADDOCK: When did you tell M. Hoover and
M. Davis there was a possibility they could be suspended or
decertified?

MS. LUCKHARDT: | believe that's al so been asked
and answer ed.

MR. HADDOCK: But the question is about --

MR M BACHAND: | can change the answer to the
correct one. They knew it because it's in their Rater
Agreenent that they signed when they becane raters.

MR. HADDOCK: M. Bachand, are you saying that
every rater understands at every nonent that there is a
possibility that he could be decertified or suspended?

MR M BACHAND: |'m saying they sign a contract

to that effect. Wether they actually do or not is inside
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their owmn mnd. | don't know that.

MR. HADDOCK: My question is about whether
Cal CERTS specifically notified themthat they should have
reason to believe that there was sone risk to their
certification at any given tinme?

MS. LUCKHARDT: | believe that's been --

MR M BACHAND: Charlie already answered that.

MS. LUCKHARDT: -- asked and answer ed.

MR. HADDOCK: Was there sonething special about
Decenber 16th? Wy did Cal CERTS decide to give notice to
t hem t hen?

MR. C. BACHAND: Because we had reached a
conclusion. W had reached a concl usion regarding all of
the raters that were subject to the conplaint. W had
gat hered enough information on each of themto be able to
call themin and have interviews with them di scussing these
results wi thout, we hoped, fear of contam nating any
evi dence in the conpl aint.

MR HADDOCK: As of Decenber 16th Cal CERTS had not
interviewed either of these raters; is that right?

MR C. BACHAND: That is correct.

MR. HADDOCK: So you made a deci sion about whet her
t hey shoul d be suspended wi thout having interviewed them is
that right?

MR C. BACHAND: That is correct. After we had
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gathered all of the information for Davis and for Hoover and
for the other raters and conpared it to the conplaint and

di scussed it anobngst ourselves multiple times we did reach

t he conclusion that we would be forced to suspend M. Davis
and Hoover. It was not a decision that we took lightly.

MR. HADDOCK: | understand you to have said
earlier that in October you had information about their
negative QAs but that you had just put off making a decision
about their suspension until you had a chance to interview
them is that right?

MR. C. BACHAND: Wiat | said was that they had
failing field reviews and that we deci ded not to inpose
di sci pline on themw thout giving the chance to be
interviewed. As | nentioned before, | did not view
suspension as a punishment, | viewed it as a protection for
them us, honeowners and the Energy Conm ssi on.

MR. HADDOCK: Did you just say that in October you
deci ded not to suspend themuntil they had a chance to have
an interview?

MS. LUCKHARDT: | believe this has been asked and
answered as well so | object to repeating the question.

MR. HADDOCK: M. Bachand said quite a | ot of
things in his answer and so I'"'mtrying to narrow it down to
the --

M5. LUCKHARDT: Because you' ve asked the question
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over and over again. It's been asked and answer ed.

HEARI NG OFFI CER VACCARGC: This is a colloquy that
we are not going to have. |If there is an objection it's
made to the Commttee. |If you have a response, M. Haddock,
make it to the Cormittee, please, and |let either ne or one
of the two Conmmi ssioners be the referee. W're not going to
have the two of you go back and forth.

Because, | nean, | understand it's late in the day
and we're all getting a little bit tired and | conpletely
get that. But we still have, | think, some nore questions
to ask and to be answered. Let's try not to have
dimnishing returns in the QQA. But it is fair to clarify
what you're hearing in the answers because you are receiving
mul ti ple answers fromdifferent people.

That said, I'mlooking at the clock. W're
getting close to 4:30. W have a nunber of nenbers of
Comm ssion staff who have made thensel ves avail abl e t oday.
They were directed to do so and they're here. And | know
that there are sone questions that you all would like to
pose to them

But M. Haddock, | know you're still doing your
cross of these folks. So if we could just talk for a mnute
about how nmuch | onger do you think you' re going to go.
Because | really think courtesy would dictate that staff not

have to stay here until the very last mnute. That doesn't
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mean that you couldn't continue your cross after staff but
| et's hear about how | ong you think you' re going to go.
Because these fol ks do need to get hone at sone point in
time and they aren't parties to this proceeding.

MR. HADDOCK: | have quite a few nore questions,
probably at |east a half an hour or 45 m nutes nore.

HEARI NG OFFI CER VACCARO Really? And they are
not all variations of a thene? Five different ways of
aski ng the same question?

MR. HADDOCK: That's correct.

HEARI NG OFFI CER VACCARO  Ckay. \What have you got

and then we'll hear from Ms. Luckhardt in terms of tinme for
staff questions. | mean, because what | foresee is not a
direct and cross type approach. It's just you're going to

ask questions, they're going to answer them M. Luckhardt
is going to be able to ask questions and receive answers.
And shoul d the Conmi ssioners or advisors or if | have
guestions we woul d ask them

And I"mjust trying to figure that out because you
certainly get to finish your cross-examnation. If it's
going to take you a half an hour or 45 mnutes, so be it.
But we still have questions for staff, | believe, or at
| east | got that sense at the prehearing conference. |If the
parti es have no questions for staff that's fantastic. There

m ght be sonme fromthe dais so let's nmaybe get that worked
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out right now

MR. HADDOCK: | had a small nunber of questions
for staff, it mght take 10 or 15 m nutes.

HEARI NG OFFI CER VACCARO  Ckay. Ms. Luckhardt?

M5. LUCKHARDT: | probably have a simlar anount.

| think I have -- | think I have two pages. |'m having

trouble locating it right now But I think I have two pages
of questions, which shouldn't take nore than 15, 20 m nutes.

HEARI NG OFFI CER VACCARO So M. Haddock, are you,
are you agreeable to finding a good breaking point in the
cross. They'll still be available for cross, but bringing
staff up just so that we can get those questions answered.

MR HADDOCK: That woul d be fine.

HEARI NG OFFI CER VACCARC: And then | et them go
honme?

MR, HADDOCK:  Yes.

HEARI NG OFFI CER VACCARO  kay, thank you, |
appreci ate that.

So gentlenmen, we're going to ask that you pl ease
| eave the witness table for now, take your materials with
you. You are still going to come back and the cross-
exam nation is going to continue but you get a breather just
for the nonent. But what | would ask is that you do stay in
the roomand | really would not |ike you conferring with

each other at all at this tine.
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MR M BACHAND: Can we one at a tine go out to
t he restroon?

(Laughter.)

HEARI NG OFFI CER VACCARO  Sure. Yes. kay.
Agai n, thank you, M. Haddock, for allowing us to do that.
" mjust |looking at the clock and seeing all of the staff
menbers here and thinking we need to |l et them go soon, so
t hank you.

Wth that | think Conm ssion staff but for
M. Ratliff and M. Beck, please cone up.
Wher eupon,

EURLYNE GEl SZLER, JI M HOLLAND and BI LL PENNI NGTON

Were called as witnesses herein, and after being duly sworn,
were exam ned and testified as foll ows:

THE REPORTER: Pl ease state and spell your nanes
for the record, starting with M. Pennington

MR. PENNINGTON: My nane is Bill Pennington, B-1I-
L-L, P-EEN-N-I1-N-G T-O N.

MR. HOLLAND: It's JimHolland, J-1-M H O L-L-A-
N- D.

M5. GEl SZLER  Eurlyne Ceiszler, E-URL-Y-NE G
E-1-S-Z-L-E-R

THE REPORTER: Thank you.

HEARI NG OFFI CER VACCARO  So, M. Haddock, we'l|

| et you ask your questions first.
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EXAM NATI ON OF COWM SSI ON STAFF

MR. HADDOCK: Are you famliar with what a person
must do to beconme a HERS rater? If any of you know.

MR. PENNI NGTON: Certainly.

MR. HADDOCK: \Where does the list of things cone
fromthat a person nust do?

MR. PENNI NGTON:  From the regul ati ons.

MR. HADDOCK: Does the provider also add
addi ti onal requirenments?

MR. PENNINGTON: | think the providers anplify on
t hose requirenents.

MR. HADDOCK: |Is the provider --

MR. PENNINGTON: | think they -- | don't think
they create additional things.

MR. HADDOCK: |Is the provider limted to the basic
scope that's in the regul ati ons?

MR, PENNI NGTON: Yes. Do you agree?

MR. HOLLAND: | would just say in sonme areas where
we're silent there's opportunity for themto, to fill that
silence. Such as the entire decertification process, which
we don't speak to in the regulations.

HEARI NG OFFI CER VACCARGC: |I'msorry, | don't
under stand anything that you're saying.

MR. HOLLAND: |I'msorry. Wat |I'msaying is where

the regulations are silent | believe there's opportunity for
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the HERS providers to fill that silence. Such as the
decertification process, which the regulations do not cover.

MR. HADDOCK: To your know edge has the Energy
Comm ssion ever told a provider that it can't consider
certain things when it decides to certify or decertify a
rater?

MR. PENNI NGTON: Not to ny know edge.

MR. HADDOCK: Where --

HEARI NG OFFI CER VACCARC: Ckay, |'msorry. For
the record again. The shaking of the head won't translate
well into the witten page so | need all responses to be
audible. So if you're going to give one | do need you to
say no or yes into the record. And | think I did see sone
head novenent. So again, if you just put it into the record
t hrough the m crophone that nakes for a cl eaner record.

MR. HOLLAND: Could you repeat that question
pl ease.

MR. HADDOCK: If | can renmenber what question
asked. Has the Energy Conmi ssion ever told a provider that
it cannot consider certain things when it decides to certify
or decertify a rater?

MS. CGEl SZLER:  No.

MR. HOLLAND: Not that |'m aware of.

MR. HADDOCK: \Where the regulations are silent is

t he provider enpowered to adopt any additional criteria it
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chooses?

MR. HOLLAND: | believe as long as it's not in
contradiction with any other | aws.

MR. HADDOCK: Does the Energy Commi ssion have any
informal criteria for decertifying raters?

MS. GEl SZLER: The Energy Conm ssion doesn't have
any criteria for decertification.

MR. HADDOCK: Ckay.

MS. GEISZLER It's not covered in the
regul ati ons.

MR. HADDOCK: Thank you. Does the Energy
Comm ssion do anything to make sure that certifications are
done correctly?

MR. HOLLAND: Yes we do. W do our own checki ng
of registries on a regular basis on behalf of questions and
conplaints that we get, often directed at contractors and so
on. And so that gives us an opportunity to ensure that the
registries are working correctly, and that's across all HERS
provi ders.

MR. HADDOCK: Does the Energy Comm ssion do
anything to verify that decertifications are done correctly?

MR. HOLLAND: Once again, since the regul ations
are silent on any kind of a decertification process, all we
can do is take the information that we get from providers.

And barring any other statute or |law that may be viol ated by
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their actions we have no say.

MR. HADDOCK: Have any of you ever decertified a
rater on your own?

MR HOLLAND: No we haven't.

MS. CGEl SZLER:  No.

MR. HADDOCK: Thank you. Are you aware of any
Energy Conmi ssion staff ever decertifying a rater on their
own?

MR. HOLLAND: W don't have that authority. |'m
not sure how it could be acconplished.

MR. HADDOCK: Have any of you ever told a provider
that a rater nust be decertified?

MR HOLLAND: | don't believe so, no.

MS. CGEl SZLER:  No.

MR. HADDOCK: Are you aware of any Energy
Comm ssion staff ever having done such a thing?

MS. CGEl SZLER:  No.

MR. HADDOCK: Have any of you ever tried to
i nfluence a provider's decision about whether they should

decertify a rater?

o

CEl SZLER: No.

HADDOCK: Does that apply to all of you?
PENNI NGTON:  No.

HOLLAND: Right, correct.

2 %33

HADDOCK: Are you aware of any Energy
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Comm ssion staff ever having done such a thing?

MR, HCOLLAND: No.

MS. CGEl SZLER:  No.

MR. HADDOCK: |If a person wants to beconme a HERS
rater and wants to becone certified for testing new hones
can they do that w thout going to Cal CERTS?

MR. HOLLAND: Not currently under the current HERS
provi ders that are avail abl e.

MR. HADDOCK: Has the Energy Conmi ssion devel oped
any criteria for decertifying HERS providers?

MR. HOLLAND: Well, the regul ations cover our role
in HERS providers but we don't have any role in the
regul ati ons regardi ng HERS raters.

MR. HADDOCK: Ckay, thank you. That's all ny
guestions, thank you.

HEARI NG OFFI CER VACCARO  Ms. Luckhardt?

MS. LUCKHARDT: From staff's perspective, what is
t he purpose of the HERS progranf

MR. PENNINGTON: | think it's covered quite well
in the statute. The programis seeking to have consi stent,
accurate and uniformratings based on a single statew de
scale. And the statute al so explains why, to pronote
accurate ratings and to protect consuners.

MS. LUCKHARDT: And who is harmed when incorrect

or false data is put in the ratings?
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MR. PENNI NGTON: W probably -- we nay have nore
t han one answer here. A variety of people are harned by
that. Certainly the homeowners or the builders that are
relying on the veracity of the rating process.

Utimately the regul ations were put into effect to
reduce the nunber of construction defects that were
happening in the state and to reduce the energy lost as a
result of that. And all Californians benefit fromthat.
And the California utility systens benefit fromthat in
terms of having -- being able to rely on the standards
requi renents and the benefits of the standards requirenents
comng to fruition

M5. LUCKHARDT: And whose job is it to discipline
the raters?

MR. PENNINGTON: It's the providers.

MS. LUCKHARDT: And M. Beck submtted one letter
that is our Exhibit 205, which is fromJanuary 11th, 2012.
He al so provided copies of three additional letters to us
this nmorning, both to M. Haddock and nmyself. One is to a
M chael, I'mgoing to guess on the name, Nornoyle, who is an
attorney in Mdesto, dated August 5th, 2011. He provided a
copy of a letter to Tormy Young dated Decenber 22nd, 2010.
And a copy of a letter dated January 24th, 2011. Al four
of these letters provide the position of Comm ssion staff.

Do t hese --
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HEARI NG OFFI CER VACCARO. Are those other letters
exhibits or are those just docunments that you happen to have
in your hand that the rest of us haven't seen?

MS. LUCKHARDT: W would like to enter theminto
evidence. M. Beck handed themto us this norning. Since
staff is in kind of a unique role in this proceeding | think
it unfortunately falls to us to deal w th whatever
additional information we get in the norning of the day of
the hearing. And they're just a set of additional letters
that I wasn't aware of before now And | -- they just
provi de a kind of historical depiction of staff's
interpretation of the regul ations.

| wanted to ask the individuals who are here,
since M. Beck is not testifying unless we really need him
whet her they agree with the interpretations that are shown
on these letters. And then if | need to | can have M. Beck
authenticate the letters that they are what they say they
are and then 1'd like to enter theminto evidence.

| just assuned that he had provided you with a
copy of them since he was providing the rest of us with a
copy of them And maybe that assunption was inaccurate.

HEARI NG OFFI CER VACCARO | think your assunption
was probably a fair assunption to make but you are
accurately stating the fact that you really seemto be the

only person in the roomin possession of those docunents.
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| have not received copies of them | ampretty
certain no one up here has. 1 don't know, maybe M. Haddock
has a copy.

But -- so yes, your assunption is correct but, you
know, you're assum ng, based on what you've got, which is
sort of an expectation of process. | have that sane
expectation of process as well so I'ma little dunbfounded
that there are docunents not only circulating around but
that are intended to be offered and admtted when we did
housekeeping this norning with respect to the exhibits and
only got as far as Exhibit 250 of respondent’s.

We did ask staff if they were going to submt
exhibits to attend the prehearing conference, identify them
and make them avail abl e for everyone.

So at this point | amnot quite confortable with
you asking questions just yet of staff without us also
having the opportunity to see those docunents.

Al t hough, M. Haddock, you kind of nodded or
suggested you have seen thenf?

MR. HADDOCK: | do have a copy of the docunents.
| have not reviewed themand | did not anticipate them being
added to the record.

HEARI NG OFFI CER VACCARGC: So |'Il hear fromyou,
M. Beck, and then sort of turn and |look to ny Presiding

Menber to see if | have concurrence in sort of getting those
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routed and distributed before we nmake any hard and f ast
determ nati ons about them W'Il hear fromyou first and
then we'll let the Presiding Menber give us a sense of what
her | eaning is.

But this is sort of one of those el enents of
surprise that | think all of us try to avoid, which is why
we do so rmuch up-front procedure.

MR. BECK: The docunments are, they are three
| etters, one authored by Panana Barthol onew, two aut hored by
nmyself. Staff does not intend to -- it's not the intent of
staff to enter these into the record or have them as
exhi bits.

But what happened is that yesterday afternoon
Ms. Luckhardt contacted ne and | et ne know that they had --
could let staff know the questions that Cal CERTS i ntended to
ask. And in looking at those questions it |ooked like there
m ght be sone questions regarding what staff's
interpretation of the role of the provider in disciplining
raters.

It was ny opinion that up until that point, and it
still is, that there isn't really any dispute that the
provider is the one who is solely responsible, primrily
responsi ble for disciplining raters. |I's just a matter of
whet her as M. Haddock contends, they are -- that nakes them

guasi -governnental entities in to which due process is owed
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to the raters, or whether as Cal CERTS contends, that they
are purely private actors who have contractual rel ationships
with raters and that no due process is at issue.

But | just wanted to make counsel for both of, for
bot h sides aware of the existence of these docunents in
whi ch there had previously been an articulated -- the
position that was articulated in nmy letter to M. Haddock
that it is staff's view that, that the providers are
primarily responsible for discipline of the raters.

And it was -- the first thing this norning |I gave
them copies and it was ny intent to |l et them do what they
want to do with them | don't think that they add anything
in particular but I just wanted to | et them know that they
exi sted and to give themcopies of it. And | did not know
whet her or not Ms. Luckhardt was going to question anybody
on the contents of those docunents.

PRESI DI NG MEMBER DOUG.AS: Thank you, M. Beck.
think that under the circunstances, | am | ooking at an
extraordinarily capable and informed panel of staff
wi tnesses and | think that they ought to be able to answer
your questions about how the HERS regul ations are
i npl enented on the basis of their know edge and the letter
that is in the record. So | don't see any reason to add
these letters to the record.

MR. BECK: And again, staff is not necessarily
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asking that they be added to the record.

M5. LUCKHARDT: Ckay. So referring to -- |I'm
going to refer to Exhibit 205 and ask whether M. Beck's
characterization is consistent with the characterization of
the role of the Energy Comm ssion and the role of Cal CERTS
in-- the role of providers in disciplining raters is
consistent with your interpretation and understandi ng? And
| need nore than just a nod of a head.

MS. CGEl SZLER:  Yes.

MR, PENNI NGTON:  Yes.

M5. LUCKHARDT: And are you -- has this -- has
staff's position regarding the Conm ssion on rater
di scipline, has this changed over tine or did staff have the
same position in 20117

MS. GEl SZLER The same position.

MR. PENNI NGTON: W had the same position in 1999.

M5. LUCKHARDT: And through today?

MS. CGEl SZLER:  Yes.

M5. LUCKHARDT: Thank you.

Did you have a chance to review the declaration of
-- I"'msorry, I"'mgoing to nove on

So is it your understanding that the HERS program
was designed for providers to adm nister the HERS program as
a public entity subject to the due process obligations

asserted by M. Haddock?
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MR. PENNINGTON: It was our intent and
under standi ng that the providers would be inplenenting the
program and enforcing the programthrough rater agreenents.

M5. LUCKHARDT: And that was your intent fromthe
initiation of the programthrough now?

MR, PENNI NGTON:  Correct.

M5. LUCKHARDT: And woul d you be concerned if
providers were treated like a public entity?

MR, PENNI NGTON:  |I'm not sure we have an opi nion.

M5. LUCKHARDT: Ckay.

HEARI NG OFFI CER VACCARC: Wl |l actually you can
only speak for yourself so why don't each of you answer that

in turn, | think. Because when you say the "we" | guess |I'm
not sure who you're referring to. Wether it's the three
panelists or if you're referring to the Energy Comm ssion.

So just maybe a bit of clarity in that response would be

hel pful as to the "we.
MR, PENNI NGTON:  Ckay.
M5. LUCKHARDT: | was referring to the staff,
whet her the staff has a specific position.
HEARI NG OFFI CER VACCARO  Ckay. And | think
M. Pennington said "we."” And | just sort of want to make
sure he clarifies his answer.

MR. HOLLAND: | also -- don't know what that would

| ook like and I'm not sure what the repercussions would be
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if a HERS provider were considered a public entity. | know
we don't consider themto be that now

MR. PENNINGTON: | guess | do have a little
concern that | don't know how that coul d happen
si mul taneously with the program being enforced through a
rater agreenent. |'mnot quite understanding how that would
wor K.

M5. LUCKHARDT: Thank you. Under the HERS
regul ati ons, providers nmust have rater agreenents. Do you
guys have a copy of the regulations in front of you by
chance?

MS. CGEl SZLER:  Yes.

M5. LUCKHARDT: Can | direct you to 1673(b). You
seemto have sufficient paper. Wat's the purpose of
Section 1673(b)?

MR. PENNI NGTON: To lay out the duties of raters
and to establish a basis for providers to enforce those
duties.

M5. LUCKHARDT: And why nandate rater agreenents
if providers cannot enforce thenf

MR. PENNINGTON: | think they can enforce them

M5. LUCKHARDT: Whuld it be a problemif they
coul d not?

MS. GEI SZLER: | think because the regul ati ons

require that providers have rater agreenents. |f providers
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were not making sure that raters conplied with those
agreenents the provider would be out of conpliance with
regul ati ons.

M5. LUCKHARDT: What is the purpose of the energy
efficient -- the energy efficiency standards set forth in
Title 24 and verified by the HERS raters?

MR. PENNI NGTON: To ensure that newy constructed
bui | di ngs and additions and alterations to existing
buil di ngs that are subject to permt in California
i ncorporate cost-effective energy efficiency neasures at
t hat opportunity point to reduce energy bills for, for
homeowners and ratepayers. And also to benefit California's
energy systemand contribute to the reliability of
California' s energy system

MS. LUCKHARDT: And do raters have a
responsibility to ensure that they are verifying the correct
energy neasures in a hone?

MR HOLLAND: Yes.

MS. CGEl SZLER:  Yes.

M5. LUCKHARDT: And do they have a responsibility
to ensure that they are verifying nmeasures correctly?

MR. HOLLAND: Yes. And if they are in any doubt
they are to contact their provider to ensure that they're
doing it correctly.

M5. LUCKHARDT: And what's the harm of entering
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fal se or inaccurate data?

MR. HOLLAND: It's certainly, as has been said
before, the honeowner can suffer in increased energy
consunption and confort in the home. |It's also possible if
ducts are | eaking to sone degree on the return side you
could be pulling in dust and debris into the hone. Those
are the, those are the main itens that --

MR. PENNI NGTON: There could be other pollutants
as well. So there's an indoor air quality issue with
defects in the duct system

M5. LUCKHARDT: And wi thout the threat of
decertification aren't raters left unprotected from
contractors asking for favors?

MR. PENNI NGTON: So we do hear that raters are
under pressure to provide favorable ratings, favorable
information, so we do hear that. So if there is not sone
mechanismto reinforce that then we'll have sone, sone
raters probably will, you know, fail to do their job

properly as a result of that pressure.

PRESI DI NG MEMBER DOUGLAS: Bill, | see that sone
people in the roomare having a hard tinme hearing. |f you
coul d make -- please nmake sure, all of you, speak into the

mcs and the mcs are on.
MR, PENNI NGTON:  Ckay.
M5. LUCKHARDT: You publish a list, in this
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proceeding it's Exhibit 204, that is a public notice of
rater discipline. Can you explain what that is?

MR. HOLLAND: Certainly. This is a list that we
pl ace, we the Conm ssion places on our HERS website. And it
i ndi cates punitive neasures that have been taken by HERS
provi ders against raters or potential raters. And it is
used to notify the public and HERS provi ders of mneasures
taken so they can nmake an informed decision on if they want
to utilize that particular rater for other purposes.

MS. LUCKHARDT: And who deci des whether a rater
gets on that list?

MR. HOLLAND: The HERS provi ders.

M5. LUCKHARDT: And do you review -- who receives
-- does staff receive and review the sumaries of rater
di sci pline?

MR. HOLLAND: | receive the summaries of
discipline and | put it into this chart without editing
unless -- spelling errors or so on but | don't edit it for
cont ent .

M5. LUCKHARDT: And did the Comm ssion -- did you
or anyone on your staff that you' re aware of participate in
the investigation that led to the decertification of
M. Hoover and M. Davis?

MR HOLLAND: No, we did not.

M5. LUCKHARDT: And then, is there anything in the
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regul ations that is preventing another provider from
petitioning for certification to conpete with Cal CERTS?

MR. HOLLAND: No there are not. There are no
restrictions on the nunber of HERS providers that exist.

M5. LUCKHARDT: Ckay, | have nothing further.

PRESI DI NG MEMBER DOUGLAS: | think that we
probably all have sone questions up here. | don't know that
| have a question. | just wanted to ask the three of you in
addition -- you' ve said your names on the record. But if
you could have -- give us a really succinct description of
your role at the Comm ssion and your role with the HERS
program

MR. PENNINGTON: Bill Pennington. | amcurrently
the Acting Deputy Director for the Energy Efficiency and
Renewabl e Energy Division. | have worked in building
standards for about 30 years, here at the Comm ssion and
ot her prograns as well, related to energy efficiency. |
managed the project that devel oped the HERS program and
devel oped these regul ati ons and pursued those to adoption.

M5. GEISZLER I'mcurrently the office manager of
t he Hi gh-Performance Buil di ngs and St andards Devel opnent
Ofice, just recently got that appointnment. And was nore
recent than that the supervisor of the Conpliance and
Enf orcenent Unit, which oversees the HERS program And |

was in that position for about four or five years over the
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HERS program

MR HOLLAND: So I'mJimHolland and I'min the
Conmpl i ance and Enforcenment Unit. |[|'ve been there a little
over two years now, | believe. And | work with the HERS
program and al so ot her conpliance and enforcenent duties
that we have related to contractors and public conplaints.

ASSCClI ATE MEMBER McALLI STER  So ny question is
really probably a clarifying question. | haven't heard any
tal k about the conbustion appliances and the carbon nonoxi de
issues. And I'mjust wondering, you know, Bill, you
mentioned briefly, indoor air quality.

| kind of wonder, that is a -- that is an issue
that, you know, if it's an issue here in this case and
rel evant for these particular jobs that we're tal ki ng about
here in this conplaint review, that would up the
seriousness, right, because that's sort of a life and death
issue. And I'mjust wondering if that is relevant here and
whet her -- well, yeah. Conbustion testing and indoor air
gqual ity safety and carbon nonoxi de i ssues are fundanental to
HERS and how you thi nk about that.

MR. PENNI NGTON: Okay. The diagnostic testing for
field verification for the building standards grew out of
concern about construction defects and field work research
that the Energy Comm ssion sponsored related to defects.

And those were primarily oriented towards energy efficiency
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ram fications of defects.

The Comm ssion has not up to this point included

inits regulations conbustion testing as a factor there.

The issue about conmbustion testing has really becone

prom nent in the last three or four years related to whol e-
house hone energy performance upgrades that include a nunber
of things including tightening the building envel ope and are
pervasi ve, are potentially pervasive in older conbustion
equi pnent, furnaces and water heaters that devel op a back-
drafting issue or have really old equi pnent that crack and

| eak car bon nonoxi de.

So the issue really conmes nore fromthe

weat heri zation industry and the experience with ol der hones.
Whereas these regul ations were born related to newy
constructed buildings. And so it's clearly an issue that we
shoul d be addressing but it's not an issue that's in these
regulations right now It's not covered in these

regul ations right now.

ASSCClI ATE MEMBER McALLI STER:  Ckay. So all the
bui l di ngs we're tal king about here are for all intents and
pur pose, basically new or recent?

MR. PENNI NGTON:  The kinds of verifications that
are done here are either done a series of verifications
related to neasure that are prone to defect in newy

constructed buildings. The exception is primarily duct
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| eakage related to change-outs of HVAC equi pnent. And so
basically the kinds of inprovenents that are resulting from
t he standards requirenents and are checked through the
verification process are not a conbination of neasures that
woul d |ead to tighter, older buildings. Arguably it's an

i ssue that shouldn't be overl ooked and you could get into

i ssues With duct/ceiling possibly but that's not part of the
current regul ations.

ASSCCI ATE MEMBER McALLI STER  Okay, thanks very
much.

HEARI NG OFFI CER VACCARG | just have a coupl e of
guestions. W've heard testinony today and the three of you
al so discussed the role of the rater agreenent. And we al so
heard testinony -- we heard testinony about the rater
agreenent, we also -- we saw exhibits of sone of the rater
agreenents that actually pertain to M. Hoover and
M. Davis. W also saw docunents that | believe were called
Subscri ber Agreenents. Ws that correct |anguage,

Ms. Luckhardt? Were they subscriber?
M5. LUCKHARDT: Subscription Agreenents.
HEARI NG OFFI CER VACCARO  Subscri ption Agreenents.
| guess what |I'mwondering is what role, if any, does the
Energy Conmm ssion or Conmi ssion staff have in the
preparation of those agreenents, the review of those

agreenents, the approval of the content of those agreenents?
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Are those things that are done really at the discretion of
t he provider w thout any oversight of the Energy Comm ssion?

Yes, that was a conmpound question that typically
woul dn't be allowed but | get to ask it. (Laughter.) But
you get where I'mgoing. And that's why | nmade it a | onger
guestion because | amjust trying to understand what rol e,
if any, the Comm ssion has with respect to pretty much al
aspects of those agreenents?

MR. HOLLAND: During our review when a provider
conmes to us for approval. For exanple, when the new
bui | di ng standards conme about, such as for the 2008 buil di ng
standards, we do require, along with all their training
materials and regi stry and dat abase, we require a rater
agreenent and a conpl aint process to be presented to us.

However, we are not -- we are not given authority
totell themwhat's their rater agreenent. W do not, as
far as | can renenber, review their subscription agreenent
but we do review their rater agreenent. But we have no
authority to tell themwhat's in that rater agreenent.

Once again, | think it's part of our process just
to be famliar with what the HERS provider has in their
rater agreenents and to ensure that it covers the areas that
are required in the regulations rather than giving them
input on howto wite it. As long as it covers the

requi renents that the raters provide honme energy ratings and
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field verification services in conpliance with these
regul ati ons, provide, true, accurate and conplete. As |ong
as it checks all those boxes we don't tell themhowto wite
it. So we do have a role in reviewing it but not
necessarily formulating it. I'msorry if that was ranbling
but that was a | ong question.

HEARI NG OFFI CER VACCARO No, no, it wasn't
ranbling. And my question was a ranbling question though
but your answer wasn't.

MR. PENNINGTON: So | would just add that the
Comm ssi on does have expectations that there be a way that
rater agreenents can be enforced and we expect in the
application process for that to be explained. W don't --
we don't really dictate how that's done but, you know, these
requi renents beg the question of how they woul d be enforced
and what kind of agreenment the provider and the rater are
entering into to assure these expectations are net.

HEARI NG OFFI CER VACCARO  kay, thank you. |
don't think there are any further questions fromany of us
up here so thank you

MR. PENNI NGTON: Okay, thank you.

MS. GEl SZLER  Thank you.

MR. HADDOCK: Thank you.

HEARI NG OFFI CER VACCARO  And | ook, it's 5:10.

think with that why don't we take |ike a five mnute break.
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Everybody stretch your |legs and we're going to conme back.
The gentl enen from Cal CERTS, when we cone back pl ease take
your places at this front table.

(OFf the record at 5:10 p.m)

(On the record at 5:20 p.m)

HEARI NG OFFI CER VACCARO M. Haddock, agai n thank
you for allowng us to interrupt the rhythm of your cross-
exam nation. W are back on the record so please go ahead
and get started with your questioning.

CROSS- EXAM NATI ON ( RESUMED)

MR. HADDOCK: At the tinme notice was given to
M . Hoover and M. Davis on Decenber 16th they had al ready
been suspended; is that right?

MR, C. BACHAND: Yes.

MR. HADDOCK: WaAs it possible for the suspension
to end wthin 15 days?

MR. C. BACHAND: Certainly. It could have ended
the next day if they had come in and been able to provide
expl anat i ons.

MR HADDOCK: Did Cal CERTS intend for the
suspension to continue for 15 days or until they had an
interview wi th Cal CERTS?

MR. C. BACHAND: Well the purpose of the
suspension, like | said, was to protect the various agencies

that I mentioned. And so since | was asked to postpone our
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deadl i ne because M. Davis was on vacati on we extended the
suspension to that point. Have | answered your question?

MR. HADDOCK: No, ny question is about what
Cal CERTS intended the I ength of the suspension to be. Ws
it supposed to be 15 days or was it supposed to be until the
interview was hel d?

MR. C. BACHAND: It was supposed to be until the
interview was hel d.

MR. HADDOCK: Did Cal CERTS say that in the email?

MR C. BACHAND: | don't think we said that
explicitly, no.

MR. HADDOCK: | just want to turn your attention
to Conplainant's Exhibit 9. |If you could turn to the page
mar ked 2 of 4. The second address on that page, do you see
that, M. Charlie Bachand?

MR. C. BACHAND: | do.

MR. HADDOCK: Did Cal CERTS performa quality
assurance evaluation for M. Davis related to his work done
at that address?

MR. C. BACHAND: We did.

MR, HADDOCK: When was that QA done?

MR C. BACHAND: | see noted here Cctober 28th of
2011.

MR. HADDOCK: Are you | ooking at the second

address on that page?
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MR. C. BACHAND: Perhaps you nean the bottom nost
address?

MR. HADDOCK: Yes, that would be the one, yes.

MR. C. BACHAND. That one was performed in
Decenber of -- Decenber 9th of 2011

MR HADDOCK: Did Cal CERTS consider the results of
that QA evaluation in making a decision about discipline for
M. Davis?

MR. C. BACHAND: We did.

MR HADDOCK: Did Cal CERTS |ist that address on
the notice email that it sent on Decenber 16th?

MR. C. BACHAND: We did not.

MR. HADDOCK: Why didn't you?

MR. C. BACHAND: Because we had not yet -- Ch, |I'm
sorry. Wiy didn't we include this address? Mark?

MR WESE: Wiat was the date of the notices? The
16th, did he say?

MR. C. BACHAND: Yeah.

HEARI NG OFFI CER VACCARO  Again, if you are not
certain of something ask M. Haddock, please, or try to
figure it out on your own but please don't ask each other.

MR. WESE: Ckay.

MR. C. BACHAND: The only answer | can provide,
and perhaps Mark and Timcan correct nme if I"'mwong, is

that data nay not have been conpletely entered into the
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registry and ready for us to act on by that tinme. Entry of
data into the registry was slower at that time and as well
our QA field reviewer, Tim was perform ng many eval uati ons.
So it may have been that he didn't have this entered into
the registry.

MR. HADDOCK: Did Cal CERTS -- pardon ne. |[If you
have an answer pl ease go ahead.

MR. O NEIL: That could be correct or we didn't,
we didn't review that, that address. Did we review that
address?

MR C. BACHAND: |'mnot sure that we had revi ewed
it before the 16th. W reviewed it before January 6th.

MR. O NEIL: Yeah, |I believe that to be correct.

MR. HADDOCK: Did Cal CERTS send an additi onal
notification to M. Davis before his interviewto tell him
t hat that address woul d be di scussed at the interview?

MR, C. BACHAND: No.

MR. HADDOCK: Did you discuss that address with
M. Davis at his interview?

MR. C. BACHAND: W did, in sonme depth

MR. HADDOCK: Did you expect himto be able to
di scuss that address?

MR C. BACHAND: We asked himif he was able to
and he said that he was.

MR. HADDOCK: Could I ask you to turn to page 3 of
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4 in this sane exhibit. Are you famliar with the address
at the top of the page?

MR, C. BACHAND: Yes.

MR. HADDOCK: Did Cal CERTS performa quality
assurance evaluation for M. Davis relating to his work done
at that address?

MR C. BACHAND: Yes, on Decenber 8th of 2011.
And again we did not notify M. Davis of that at the tine
and | believe it was for the same reasons as previously
di scussed.

MR. HADDOCK: Did you also not send an additi onal
notification prior to the interview?

MR. C. BACHAND: That's correct.

MR. HADDOCK: Did you discuss that address with
himat his interview?

MR. C. BACHAND: Yes, in sone depth.

MR. HADDOCK: The second address on that page, do
you recogni ze that address?

MR. C. BACHAND: The one under post-interview QA?
HADDOCK:  Correct.

C. BACHAND: Yes | do.
HADDOCK:  You do recognize it?

2 %33

C. BACHAND: Yes.
MR. HADDOCK: Yes. Did Cal CERTS performa QA

eval uation for M. Davis relating to his work done at that

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

233

address?

MR. C. BACHAND: W did and we performed it on
January 18th of 2012.

MR HADDOCK: Did Cal CERTS consider the result of
that QA eval uation when it deci ded about discipline for
M. Davis?

MR C. BACHAND: Mark, was this listed on the
decertification letter that we sent?

MR WESE: | believe it was.

MR. C. BACHAND: The answer is yes.

MR HADDOCK: Did Cal CERTS ever interview
M. Davis about that address?

MR. C. BACHAND: We did not.

MR. HADDOCK: Did Cal CERTS give any notice to
M. Davis that he had failed the QA at that address?

MR C. BACHAND: No, we did not.

MR. HADDOCK: Does Cal CERTS have a policy of not
provi di ng copi es of recordings that are done of interviews
to the rater who is interviewd?

MR C. BACHAND: W have never --

M5. LUCKHARDT: (Object -- go ahead.

MR. C. BACHAND: W have never recorded an
intervi ew.

MR. HADDOCK: Ckay. Does Cal CERTS have a policy

of not providing copies of the recordings
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MS. LUCKHARDT: | believe that's been asked and
answer ed.

MR. HADDOCK: |'m aski ng about a policy.

M5. LUCKHARDT: Cbjecti on.

MR M BACHAND: If | may answer. No, we don't
have a policy either way regardi ng recordings.

(Si de conversation heard over WDbEX.)

HEARI NG OFFI CER VACCARO  Those of you on the
t el ephone, we can hear you. So we'd ask that you hit your
mut e button so that we don't hear your conversations.
Pl ease do not hit the hold button. But we'd greatly
appreciate if you hit the nute button, that way we don't
hear all of your background conversations and noi se. Thank
you.

MR. HADDOCK: M. Wese, can | draw your attention
to Conpl ai nants' Exhibit 127

MR WESE: Yes.

MR. HADDOCK: Do you recogni ze this docunent?

MR WESE: Yeah.

MR. HADDOCK: Is this an email that you wote to
M. Erik Hoover?

MR WESE It is.

MR. HADDOCK: Wbuld you read the first paragraph,
pl ease.

MR WESE: |If we choose to have our QA interview
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wi th Cal CERTS recorded --
"If you choose to have your QA interview
with Cal CERTS recorded we will record it. It

is our policy that only Cal CERTS nay nmake a

recordi ng of proceedings with the consent of

all parties. Al neetings with Cal CERTS are

confidential and Cal CERTS will maintain

custody of any recording."”

MR. HADDOCK: Does Cal CERTS have a policy of
mai nt ai ni ng custody of any recordings?

MR WESE: This is a response to Erik Hoover's
request to record the interview

MR HADDOCK: | understand. Does Cal CERTS have a
policy of maintaining custody of the recordings?

MR WESE: The only policy is this right here,
this response to M. Hoover's request.

MR. HADDOCK: Was the policy established by this
emai | ?

MR. WESE: The policy was established by the
request, | suppose.

MR. HADDOCK: Ckay, thank you. Are you famliar
with the quality assurance eval uati ons of Daniel Sidhu,
Jenni fer McFall and Donald Scott Wite?

M5. LUCKHARDT: Cbjection, relevance.

MR. HADDOCK: The rel evance of the question is to
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see why these raters were treated differently than
M. Hoover and M. Davis.

MS. LUCKHARDT: These individuals were not raised
in the conplaint. Do you want to go outside of the
conplaint and tal k about different raters?

HEARI NG OFFI CER VACCARO | don't want to -- |
don't want to have this conversation in this fashion again.
Again, | think we have asked so many tines today already,
pose it this way, not have the conversation this way. |

think it makes it easier for all of us.

| think yes, your point is well nmade, no one was
addressed by nanme. However, | do believe that there was
testinmony that said there were individuals who were
suspended and we were given the nunber of individuals
suspended, that were put on probation, those that were put
on -- and those that were decertified.

What I'mfinding is you' re just asking a question
out of the blue that's apropos of nothing. So if you would
like to try to ask a question based on testinony that's be
provi ded, do that. But the question that is posed, | think
the objection will be sustained because there is no reason
for asking a question invoking those very specific nanes.

MR. HADDOCK: Did you testify earlier that sone
ot her Valley Duct Testing -- pardon ne, if | can speak

clearly today -- Valley Duct Testing raters were put on
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probati on?

MR. C. BACHAND: Yes | did.

MR. HADDOCK: Did Cal CERTS do quality assurance
eval uations for those raters in response to the conpl ai nt
submtted by M. Barrett?

MR C. BACHAND: Yes we did.

MR. HADDOCK: To your know edge did the
regul ati ons require probation?

MR, C. BACHAND: Yes.

MR. HADDOCK: Then why wasn't probation required
for M. Hoover and M. Davis?

MR. C. BACHAND: Because as a result of their
significant and we believed deliberate ms-ratings, the
di sciplinary action that was applied to themwas at an
el evated level relative to probation. |In other words, their
m s-ratings were, as we found them so significant that
rat her than being put on a probationary basis we had no
choice but to extend the |evel of discipline to
decertification.

MR. HADDOCK: Are you saying that when you find
errors that you consider significant that that justifies you
departing fromwhat the regulations require?

M5. LUCKHARDT: (bjection, you're assum ng that
the action departs fromthe regulations. That's a fact

that's not in evidence or it calls for a | egal concl usions.
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MR. HADDOCK: Did Cal CERTS deci de that
M. Hoover's and M. Davis' failures established a pattern?

MR C. BACHAND: Yes we did.

MR. HADDOCK: Did the performance of the QA
reviews match the performance of Hoover and Davis in their
prior QA eval uati ons?

MR C. BACHAND: In their prior evaluations they
passed, in this case they failed nultiple tines.

MR. HADDOCK: |I'minterested in what the pattern
that was established. Do you nean a pattern over tine
including all the evaluations or just the nbst recent ones?

MR. C. BACHAND: The pattern of failures was
established at the -- for exanple, at the subdivision in
Stockton, as well as the other failures reported and
i nvestigated during the current conplaint.

MR. HADDOCK: What does the term "not rectifiable”
mean to you?

MR. C. BACHAND: Wen | used the term nol ogy "not
rectifiable" in the letter that | sent to M. Davis and
M. Hoover what | was trying to indicate was that there were
no i magi nable training or conversation that we could have
with themthat woul d address what we had been forced to
concl ude were ethical shortcon ngs.

MR. HADDOCK: Did you nake any attenpt to rectify

their errors?
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MR. C. BACHAND: Like |I said, we have no way of
addr essi ng et hical shortcom ngs.

MR. HADDOCK: So you didn't make an attenpt,
right?

MR. C. BACHAND: Yes, we didn't attenpt the
i npossi bl e.

MR. HADDOCK: Did Cal CERTS notify the honeowners
about the errors that M. Hoover and M. Davis allegedly
made?

MR C. BACHAND: No, we did not.

MR. HADDOCK: Did you notify the buil ders?

MR C. BACHAND: No, we did not.

MR HADDOCK: Was Cal CERTS concerned that the
homeowners woul d be harnmed by those errors?

MR C. BACHAND: Yes we were.

MR. HADDOCK: Does Cal CERTS have a process for
appeal i ng decertification decisions?

MR. C. BACHAND: Although it's not expressly
witten as such the first part of the process would be to
provide us with evidence explaining why it was that we found
t hese di screpancies. And that was never provided.

MR. HADDOCK: Did you notify M. Hoover and
M. Davis of an opportunity for an appeal ?

MR C. BACHAND: | notified themnultiple tines

that they could send additional evidence to us to help
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expl ain their discrepancies.

MR M BACHAND: | think | can add information to
that. It notifies themin their agreenents that there is an
appeal process available. And that they have to notify
homeowners that there is an appeal process available. And
that's in their agreenents per the regul ations.

MR. HADDOCK: Do you know whi ch agreenment that's
in?

MR M BACHAND: Excuse ne?

MR. HADDOCK: Do you know whi ch agreenent that
| anguage i s contained in?

MR M BACHAND: No, |I'd have to | ook

MR, HADDOCK: |If M. Hoover had been QAed 25 tines
do you think that m ght have hel ped himbe a better rater?

MR. M BACHAND: That's speculation, I don't know.

MR. HADDOCK: Did Cal CERTS ever do any QAs for
M. Hoover and M. Davis' solar inspections?

MR M BACHAND: 1'|l defer to one of the other
gent | enen.

MR ONEIL: | don't think so because it's not a
part of Title 24 conpliance that nmy field -- what's the
t er m nol ogy?

MR M BACHAND: Field review

MR O NEIL: Field reviews.

PRESI DI NG MEMBER DOUGLAS: Ckay, |'mgoing to ask
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that -- you know, we're having a panel in order to nove the
proceedi ngs al ong and be respectful of everybody's tinme and
i nprove efficiency. But the reason of a panel is not so the
Wi tnesses can talk to each other or help each other with
answers. | understand that you were just trying to help him
find a word that he was tenporarily mssing but | really
want to make sure that we maintain that distinction. Thank
you.

MR. O NEIL: | apologize.

PRESI DI NG MEMBER DOUG.AS: Absolutely. Go ahead.

MR HADDOCK: Did the decertifications of
M. Hoover and M. Davis prevent them from doing sol ar
i nspections?

MR. C. BACHAND: As they are decertified fromthe
Cal CERTS registry they would not be able to process their
sol ar inspections through us.

MR. HADDOCK: Are you aware of what the
regul ations say that a provider nust do if a rater fails a
gual ity assurance revi ew?

MR C. BACHAND: I'mfamliar with Title 20, yes.

MR. HADDOCK: Did Cal CERTS do that with M. Hoover
and M. Davis?

M5. LUCKHARDT: Are you referring to the conplaint
response regul ations or the QA regul ati ons?

MR. HADDOCK: | asked about the quality assurance
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regul ati ons.

MR. C. BACHAND: Repeat the question, please.

MR. HADDOCK: Did Cal CERTS follow the quality
assurance regulations in responding to M. Hoover's and
M. Davis' QA failures?

MR. C. BACHAND: W believe that they fell under
the conpl aint provisions of Title 20 -- conplaint response
provisions of Title 20 and not the standard quality
assurance in which you test one percent per neasure and then
at a failure you test plus-two and then again two percent.

MR. HADDOCK: When Cal CERTS does qual ity assurance
eval uations do you check the quality of the equi pnent that
was installed?

MR. O NEIL: The quality of our testing equipnent?

MR. HADDOCK: No, | nean the air conditioning
unit, all the equipnent that's already there in the hone.

MR ONEIL: Only the ones that are, that are
called out for us to test based on the CF-1R

MR. HADDOCK: Does Cal CERTS check the quality of

the installation of that equi pnent?

MR O NEIL: | think some of the tests go to that
but we're not -- we're not HVAC contractors.
MR. HADDOCK: |If a thermal expansion valve was not

installed well could that nake a di fference as to how wel |

it perforns over tinme?
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MR ONEIL: I'mnot sure, | just test to see if
it works or not.

MR KING | can answer that. |If the TXV valve is
not installed correctly it will have a significant inpact on
the efficiency and capacity of the air conditioning system

MR HADDOCK: What if the insulation on the TXV
isn't installed well? WII that also have an inpact?

MR KING |It's not as significant but yes it can.

MR. HADDOCK: From your experience do TXVs ever
get stuck?

MR. KING |'ve heard that they have been stuck.
| train a ot of HVAC contractors and they do nention that
t hat happens.

MR. HADDOCK: Is it possible that a TXV coul d,
could allow a passing result in August and then several
nmonths | ater in Cctober you could get a failure?

MR KING | can't think of any good reason why
that may happen in a new system In an old systemthat's
been nodified or tanpered with you can kick | oose particles
inthe refrigerant. But | can't think of a reason why that
woul d happen in a new system

MR. HADDOCK: Could it happen if it's not
installed well?

MR KING Not -- a TXVis a very sinple device.

So if it's working at one point in tinme it's very unlikely
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that it would -- that sonething would happen within, you
know, a year that woul d change.

MR. HADDOCK: From your experience have you ever
seen a situation where a TXV isn't strapped securely to the
uni t?

MR KING Yes.

MR. HADDOCK: And if it's not strapped securely
could it becone | oose over tine?

MR KING Yes.

MR. HADDOCK: Do any of you know how to predict
when a TXV will fail?

MS. LUCKHARDT: | believe that calls for
specul ati on.

MR. HADDOCK: No, |'m asking them what they know.

MR KING It's not possible to know that.

MR. HADDOCK: When HERS raters are testing newy
constructed honmes isn't it common for contractors to stil
be working on the hones after the HERS rater | eaves?

MR M BACHAND: Yes.

MR. HADDOCK: Does the rater have control over
whet her the contractor goes back in and works on the house
after the rater |eaves?

MR- M BACHAND: Not control, no.

MR. HADDOCK: What if an air conditioning system

got worked on? Could that change the result you woul d get

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O D W N B O © O N o 00 M W N R O

245

froma refrigerant charge test?

MR M BACHAND: It depends on how it was worked
on.

MR. HADDOCK: | want to draw your attention to
Respondent's Exhibit 232. Wuld you please turn to the page
marked 194. M. O Neil, were you the QA rater for this
property?

MR O NEIL: Yes | was.

MR. HADDOCK: Are those your notes there that
appear in the notes box?

MR. O NEIL: Yes they are.

MR. HADDOCK: Wbul d you pl ease read them

MR O NEIL: "Tenant states that she has |ived
here for a nonth. Two weeks ago she called the AC installer
to fix the AC. It was just blowing warmair."

MR. HADDOCK: Did you know that there was a
problemw th the AC unit before you arrived?

MR O NEIL: Not before | arrived.

MR. HADDOCK: When you arrived did you |earn that
t here had been a probl enf?

MR. O NEIL: Yes.

MR. HADDOCK: Is it reasonable for you to think
that the unit was in the sane condition as it was when
M. Davis tested it?

MR ONEIL: | believe it wasn't.
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MR. HADDOCK: Can you say for sure that the
probl em existed at the tinme M. Davis tested it?

MR ONEIL: No, |I can't be sure of that.

MR. HADDOCK: Can | ask you to turn to page 174 of
this exhibit. M. ONeil, you know this docunment way better
than I do. But if |I |ook down at option nunber one towards
t he bottom

MR O NEIL: Yes, | seeit.

MR. HADDOCK: Does that indicate that your target
for duct |eakage was 15 percent when you did this test?

MR. O NEIL: Wat happens is on this docunent --
this is ny -- | believe this is ny QA docunent. Yes. 1In
the registry it defaults to this nunber and | can't change
it. So | have to note it in the registry under, under
“"Notes.” So | had to go with that, that nunber, | couldn't
change it. | had to -- | could not enter nmy results into
the registry by trying to change it to the six percent
| eakage that | thought it was.

MR. HADDOCK: Did you nake a note that's anywhere
within this exhibit indicating that you thought it was
supposed to be tested at the six percent target?

MR ONEIL: Inny QA sunmary it is in there but
don't know about this exhibit.

MR. HADDOCK: You want to take a minute to | ook

through it or do you know that you didn't make a note?
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MR O NEIL: Oh, here's ny summary. Page 170. |
do not see it listed there. This was the first address.
Wien | did this | assunmed that it was -- that it is what it
is. And this is when | brought it up to Mark that | think
this, this was new construction. But at the time | recorded
it as it was presented.

MR. HADDOCK: So when you nade this initial visit
to this address you thought it was an alteration?

MR ONEIL: Wwen | ran the tests | thought it was
a new construction.

MR. HADDOCK: Ckay. But you didn't make a note of
that, correct?

MR ONEIL: No Il didn't.

MR. HADDOCK: | want to draw your attention to
Respondent's Exhi bit nunber 238. Could you please turn to

page 354. M. O Neil, do sonme of your notes appear on that

page?
MR. O NEIL: Yes.
MR. HADDOCK: Can you read them
MR O NEIL: "This may have been
m sclassified as an alteration. Tenant says
t he buil ders got behind and they were rushing
to conplete the job, sonetinmes working 12
hour days."
That was part of -- that particular statenent was part of
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the question that | was asking of the honmeowner and then ny
results foll owed.

And it says: Duct |eakage. Rater recorded 78
cubic feet per mnute, QA recorded 99. Both passed a target
of 166 heating and 150 cooling. |If thisis newit fails as
the targets are 66 heating and 60 cooling. That is if it's
new construction.

Then I went on to report ny refrigerant charge
findings: No TMAHs. Failed a split-tenp because we coul dn't
run a split tenp test if you had no TMAHs. And then the
nmet eri ng device refrigerant charge fail ures.

MR. HADDOCK: Did you believe that the buil der had
m scl assified this house as an alteration?

MR O NEIL: | had no idea of who m sclassified
it, I was just out there to gather data.

MR. HADDOCK: From your experience -- and again
you know this better than | do.

MR M BACHAND: 1'd like to clarify something you
sai d.

MR. HADDOCK: Pl ease.

MR M BACHAND: The builder didn't classify it as
an alteration, the builder classified it as new construction
as it shows on the permts.

MR. HADDOCK: Let nme ask you. |Is there a form
that gets submtted to Cal CERTS that begins this process?
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MR M BACHAND: Yes.

MR. HADDOCK: Is it submitted by the builder?

MR- M BACHAND: The builder or the builder's
representative, aha.

MR. HADDOCK: |Is that where the buil der specifies
whet her it's new construction or an alteration?

MR- M BACHAND: The decision of whether it's new
construction primarily lands with the buil ding departnent.
They have authority to say that sonething is -- they would
only say that in -- be called inif it's a borderline case
of a gut rehab. Is it new, is it old. But in normal new
construction there's no question. There's a permt and
t hen, you know, subsequent things go with new construction.

MR. HADDOCK: And so there's data entered on the
permt, | understand. But then at sonme point the data has
to be entered into the Cal CERTS registry, right?

MR M BACHAND: Yes.

MR. HADDOCK: |s that done by the rater?

MR M BACHAND: Otentines but it could be by the
buil der or the Title 24 consulting firm

MR WESE: O the installer.

MR M BACHAND: O the installer can do it.

MR. HADDOCK: The question |I'mgetting to is
whether this was initially ms-classified as an alteration

by M. Hoover or M. Davis or whether it was done by
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sonebody el se. Do you know the answer to that?

MR M BACHAND: It was misclassified by Msters
Hoover and Davis as it was already a new construction based
on the building permt.

MR HADDOCK: Like M. O Neil doesn't M. Hoover
and M. Davis go out with the papers in hand that cone from
Cal CERTS telling them how to do the test?

MR M BACHAND:. They cane -- they cone out to the
subdi vision or to the property with the papers that the
rater submtted to us. The test results that they submtted
to us.

MR. HADDOCK: Ckay.

MR WESE: | want to add to that as well. The
CF-1R-ALT for alterations that these CF-4Rs, that they were
used to generate this. There is also a CF 1R from an energy
consultant | oaded into the registry. And not a CF 1R ALT
but a CF-1R showing it as new construction.

MR. HADDOCK: When a QA rater goes out to do a
duct test and the duct test fails do you snoke the house?

MR O NEIL: Not often. It depends on the
homeowner as well, if they'll allow us to.

MR. HADDOCK: Respondent's Exhibit 231, are you
famliar with the house nentioned there?

MR O NEIL: Yes | am

MR. HADDOCK: Did the duct test fail on that
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house?
MR. O NEIL: Systemone | believe passed, | think

systemtwo fail ed.

2

HADDOCK: |Is system one the downstairs systen?
O NEIL: Yes.

HADDOCK: And the upstairs systemfail ed?

O NEIL: That's the one.

2 333

HADDOCK: Did you do a -- did you snoke the
house?

MR ONEIL: Nol didn't. Wuld you like ne to go
t hrough ny process?

MR. HADDOCK: | don't necessarily need to hear
about all the process but if you could describe what it
nmeans to snoke a house that woul d be hel pful

MR ONEL: Well, I'd Ilike to cover this house.
Because when | -- when | -- when | see that a house is
failing duct | eakage or any test | go back and | doubl e-
check to make sure all the vents are covered and that there
is no | eakage.

| also talked to the honeowner that was there and

they said that -- | asked themif | mssed any ducts. They
said, | don't think so, there's only one duct that's in the
ceiling downstairs. | asked them well, | can find out for

sure if | snoke the system they said they'd rather not go

there. | said, okay, well if there is any discrepancies
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will you allow us back in the house and they said, sure.

So at this case they didn't want to -- they didn't
really want us to snoke the house. And I don't know why
because it's theatrical snoke, it's not really snoke, but
sonme people have an affinity to that. And in other cases
| " ve had honmeowners say, oh no, | don't want you to do that.

So we try and respect the homeowner in that regard because
@A, unlike ratings, is voluntary to the honmeowner. They
have the right to reject it if they want to.

Now i n your question about how to snoke a house.
You keep the ducts closed, you have your duct fan there.
It's fairly sinple. You just warmup your fogger and you
put it close to the nachine. You set it on a |ow setting,
maybe 10 percent, 10 Pascals of pressure, and then you emt
snoke in the systemand you see if it's |eaking.

MR. HADDOCK: |Is there a way to know for sure

whet her you' ve sealed all the registers wthout snoking the

house?

MR ONEIL: Wll, I mean, it depends on the
house. | nean, | canme across one house that when | snoked
the system | found a vent that was buried under books. It
depends -- without snoke it is hard to find out if you can

seal all the vents.
MR. HADDOCK: Do you know for sure in this case

that all the vents were seal ed?
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MR O NEIL: To the best of ny know edge | think
t hey were.

MR. HADDOCK: \What does it nmean for a crawl space
under a house to be inaccessible?

MR ONEIL: To nme it neans that | can't get to
the ducts to see if those ducts are | eaking.

MR. HADDOCK: Does it depend on how big the rater
is?

MR ONEIL: It could. It could, yeah

MR HADDOCK: Did Cal CERTS fail M. Hoover and
M. Davis because insulation certificates weren't posted in
the attic?

MR. C. BACHAND: | can speak to that. W failed
them -- pardon ne. They failed their quality assurance
i nspections on many nore criteria than sinply the presence
of an insulation certificate. And they were decertified
based on the pattern of significant and, we felt,
intentional failures. O which the Q1 was a conponent, of
which the certificates are just a component.

MR. HADDOCK: Did they receive failures because
certificates weren't posted in the attic?

MR. C. BACHAND: W don't break it down that way.
They received failures in the QI process. Certificates are
one way that people mght fail. Oher ways that they m ght

fail are by m srepresenting the anmount of insulation present
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in the attic or by not recording the appropriate targets for
that insulation in the attic. O by not properly nmaking
sure that every part of the attic has been properly weat her-
stripped and sealed. All of which are relevant to the Q|
failures of the conplainants today.

MR WESE: Can | add to that?

MR, C. BACHAND: Yes.

MR. WESE: The main thing about the certificates
is that's where you get your information on what the
requi renents are for the insulation installed in that attic.

MR. HADDOCK: Are the certificates required to be
posted in the attic?

MR WESE: They're required to be posted on the
job site.

MR. HADDOCK: Could that include the contractor's
trailer?

MR. WESE: That woul d be unusual but | suppose
that it could be.

MR. HADDOCK: O it could be anywhere on the site,
right? 1t doesn't have to be the attic.

MR. WESE: The regul ations just specify that the
certificates be posted onsite for each, each address that
the rater is, is doing verifications at.

MR. HADDOCK: | believe | heard one of you nention

earlier that a refrigerant charge test can't be perforned
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wi t hout TMAH holes; is that right?

MR WESE: A tenperature split can't be perforned
wi t hout TMAHSs.

MR. HADDOCK: Thank you. That's what | was going
to ask, | just got the term w ong.

Isn't it true that a tenperature split test can be
performed, say by neasuring tenperature at the return and
regi sters?

MR. KING The protocols for refrigerant charge
verification are a 3.2 and they have a very specific diagram
of where you're supposed to put the TMAH holes. And the
protocols do not allow for taking that measurenent anywhere
except in those TMAH hol es.

MR. HADDOCK: | understand that it's not within
what the protocols say but can we infer by the |lack of TMAH
holes that a test wasn't perforned?

M5. LUCKHARDT: Objection, it's vague.

MR. HADDOCK: Do you know whet her --

MR. KING Can you restate the question?

MR. HADDOCK: Sure. Wen you find that there are
no holes for doing the tenperature split test do you know
that no test has been perforned?

MR. KING No test follow ng the protocols have
been perforned but any nunber of other tests that aren't

pertinent to a rater's job could have been perforned on that
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system
MR. HADDOCK: Ckay, thank you. Does it hurt
homeowners if the test isn't performed with the hol es?
M5. LUCKHARDT: |'msorry, | have to object, |
think that's vague. Does it hurt honmeowners? | need

sonet hi ng nore.

HEARI NG OFFI CER VACCARO. | don't think that was
particularly vague. |If you can't answer the question |et
hi m know that you can't answer it. | think it followed from

the prior question.

MR KING | think I understand the gist of the
guestion. By harm ng honmeowners you nean, is the system
| ess efficient than it should be and causing their bills to
be higher than it shoul d be.

If you don't performthe test according to the
protocols you can't assure that it's installed correctly.

MR. HADDOCK: Do you know -- is there sonme -- when
a rater uses the holes and sticks his probe in the hole, if
he noves the probe around does he get a different result?

MR. KING You can get slightly different
tenperatures. The purpose of neasuring the air flowin both
the supply and return side is to get an average tenperature
of the air flow entering the coil and exiting the coil. And
there are spots inside that air stream where you can get

hi gher and | ower tenperature readings.
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MR. HADDOCK: At the registers is there nmuch
vari ation?

MR. KING There could be substantial variation at

the registers. | have personally neasured a ten degree
di fference between a return grill and the air entering the
coil .

MR. HADDOCK: Ckay | have no nore questions, thank
you.

HEARI NG OFFI CER VACCARO Ckay. W were trying to
figure out whether the few questions that we have up here
woul d be appropriate at this point. But | think what we
think is nore appropriate is to ask Ms. Luckhardt if she has
sone limted redirect that she would like to do, and if so,
| think we would do that first. And then if there are any
resi dual questions up here then we woul d ask them

M5. LUCKHARDT: COkay, then I'IIl begin.

REDI RECT EXAM NATI ON

M5. LUCKHARDT: M. Haddock asked you about the
certificates in the attic and the Q1l-1 test. Wre there
ot her reasons that M. Hoover and M. Davis failed those
tests?

MR. C. BACHAND: Yes, there were nany reasons.

M5. LUCKHARDT: And could you explain what those
wer e?

MR. C. BACHAND: M sters Davis and Hoover, | don't
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remenber the exact address at this point in time, Timmght
refresh nmy menory. First off, they m srepresented the
targets for depth and so-called density for that insulation.
And t hat was troubl esone because if they had actually
gotten that information fromthe job site it was not correct
and our own rater was able to find out the correct
information for that insulation |ater on.

Furthernore, when they msreported those targets
they al so misreported findings indicating that they were in
conpliance with those targets. However, our findings showed
that the depth and so-called density neasurenents were far
fromagreenent with what the initial raters had entered and
al so were outside of conpliance.

M5. LUCKHARDT: Thank you. And Tim did you have
sonmething to add or am | noving on?

MR O NEIL: Wll, I just wanted to add that, you
know, specifically at one address, thanks for catching ne
there, the incorrect target insulation depth was 14 and
three-quarter inches. 1 found by contact -- because there
was no insulation certificate anywhere on the prem ses that
| could find | called the installer, the insulation
installer, and he provided ne with the type of insulation
t hat he install ed.

And then | went to the website and determ ned that

that insulation should have had a target depth of 12 and
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t hree-quarter inches, two inches |less than what the raters
reported. And what was nore troubling to ne is that they
said that it passed the original depth of 14 and three-
guarter inches. Wich any depth that | took was either 12
and three-quarter inches or |ess.

M5. LUCKHARDT: And did you take a photo fromt hat

house?

MR. O NEIL: Yes | did.

M5. LUCKHARDT: And if we pull it up 1'd like you
identify whether -- it should be Exhibit 239, photo 19. 1Is

that the photo that you took at that address?

MR O NEIL: Yes. And you could see the
insulation ruler to the top there labeling it -- | can't see
it. The depth is like right around 12 and a hal f, naybe 13.

And then ny tape neasure is recording, you know, under ten
i nches.

M5. LUCKHARDT: And Tim you were asked about
conducting a snoke test. Did you conduct a snoke test at
one of the residences? And |'mgoing to have Ms. Collier
pul | up Exhibit 234, photo 12 to identify the | ocation.

MR O NEIL: Yes, this is the address |I have in
front of ne.

M5. LUCKHARDT: And were you able to conduct a
snoke test at this address?

MR ONEIL: Yes | did, the honeowner allowed ne
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to. This is where the rater passed -- the rater did record

a nunber that did not nmeet the target. And | did a simlar

test and ny nunmber did not neet the target either and it was
substantially higher than the rater's. | then proceeded to

do a snoke test where | crawl ed under the house and noticed

many areas of | eakage that were accessible. And maybe Russ

can go to the issue of this area.

M5. LUCKHARDT: Can | ask you --

HEARI NG OFFI CER VACCARO  There's no question
before Russ at this tinme so Ms. Luckhardt can certainly ask
hi m one.

MR ONEIL: I|'msorry.

HEARI NG OFFI CER VACCARGC: But | think her question
was specific to you and whether or not you conducted a snoke
test and what your findings were.

MS. LUCKHARDT: And did M. Davis al so conduct a
snoke test at this house?

MR ONEIL: In the registry it --

MR. C. BACHAND: May | speak to that?

MR. O NEIL: Yes.

MR C. BACHAND: M. Davis indicated in the
regi stry, what Timwas about to say, that he clained to have
performed a snoke test. However, both during the interview
and based on Tims results we find it difficult to believe

that he actually conpleted all conponents of a snoke test.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

261

Whi ch include --

MS. LUCKHARDT: And -- Go ahead.

MR C. BACHAND: |I'msorry. Wich include sealing
of all accessible |eaks and visual verification, which
clearly did not take place in the craw space.

M5. LUCKHARDT: And you were asked by M. Haddock,
Tim whether the size of a rater could inpact whether you
coul d conduct the -- you could get down to actually what's
accessible. Wre you able to get underneath this house?

MR ONEIL: Yes. As a matter of fact that is on
the far end of the house fromwhere the crawl space access
iS.

M5. LUCKHARDT: And based upon your experience at
this particular |ocation do you think M. Davis would be
able to access that area of the house?

MR. O NEIL: Yes.

MS. LUCKHARDT: You were asked about the notations
about alterations and new construction on your analysis,
Tim Was this the sane address that you questioned as to
whet her it was new construction or an alteration?

MR. O NEIL: Yes, absolutely.

MS. LUCKHARDT: And was this the subdivision we
spoke about earlier which had 18 honmes in it?

MR. O NEIL: Yes.

HEARI NG OFFI CER VACCARO. Just for the record,
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woul d you identify which exhibit you are referring to that
houses this notation. | know it was part of the cross-
exam nation, | just don't renmenber what exhibit nunber that
was. Please, again, don't help each other as a w tness.

M5. LUCKHARDT: We're trying to find a way to
identify that.

HEARI NG OFFI CER VACCARO. | understand. You can
but it's different when the wi tnesses are conmuni cating
again with each other.

M5. LUCKHARDT: Ckay. We'Ill find sone kind of way
torefer to that. So he's referring to the results at --
the results -- we believe it's the -- the house is
identified on Exhibit 232.

HEARI NG OFFI CER VACCARO  Thank you.

M5. LUCKHARDT: Sorry. Russ, you were asked about
potential mechanical failures with, you know, problenms with
t he tenperature expansion valve over tine. Based on the
results that you -- that Cal CERTS found in its quality
assurance evaluation do you think that that was occurring at
t hese houses?

MR. KING That there was an acci dental change or
uni ntentional change to the systemafter the original
i nspection was done? | don't think so. There was nultiple
houses that had the sanme, exact problemin ternms of what the

rater tested versus what the QA -- | believe | saw three
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where it was alnost -- it was one of your bar charts in your
introduction. And | find that extrenely unlikely that
sonet hi ng woul d have happened to three houses to cause the
readi ng to change between the tinme that the rater was there
and then the QA inspector.

M5. LUCKHARDT: Tim you were asked about Exhi bit
238, page 354, and your coments that were included on that
page. I'll wait until you get that in front of you

MR. O NElIL: Ckay.

MS. LUCKHARDT: Were there other failures at that
house?

MR. O NEIL: Yes there was.

M5. LUCKHARDT: Can you descri be what those were.

MR O NEIL: Not only -- let ne make sure |'m
right. This is Exhibit 238 page 3547

MS. LUCKHARDT: Yes.

MR O NEIL: Wll we had the -- we had the
refrigerant charge failures based on no tenperature
measur enent access holes. And they clained to do a
tenperature split when it was -- that's not a valid test
wi thout those holes. And it also failed the TXV, the
nmetering device test where it failed by way out of the
range. \Where ny nunbers were al nost double the rater's.

M5. LUCKHARDT: And then |I'mgoing to ask you

about one nore if you guys can dig around and find Exhibit

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

264

232. |I'mlooking at page 194.

MR O NEIL: Yes, |I have it.

M5. LUCKHARDT: |If an air conditioning installer
canme back to fix an air conditioning systemdo you think
that that woul d change whether there were the exi stence of
the tenperature -- the TMAH hol es?

MR. O NEIL: Absolutely not.

MS. LUCKHARDT: Charlie, M. Haddock characterized
what you found in your reviews of the work of M. Davis and
M. Hoover as errors or mstakes. Do you believe that these
were errors or m stakes?

MR C. BACHAND: No, | do not.

M5. LUCKHARDT: And why is that?

MR. C. BACHAND: There's a nunber of reasons, in
particular with respect to the subdivision. | see no way
that you can make an error or mstake in identifying
sonething as an alteration when it's clearly, physically new
construction.

At other addresses such as the neasurenents of the
i nsul ation depth. | again don't see how that m stake could
be made given the presence of rulers that thensel ves
denonstrate that there is not adequate insulation in the
attic.

Again, | don't see how you can put a sticker

indicating a TMAH is present over a place where there is no
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hole and call that a m stake rather than intentional.

M5. LUCKHARDT: And have you heard any evi dence
t oday expl aining how what M. Davis and M. Hoover reported
to the registry were m stakes or errors?

MR C. BACHAND: | have not.

MS. LUCKHARDT: And have M. Davis or M. Hoover
ever tried to explain how these were mi stakes or errors
rat her than intentional m srepresentati ons?

MR C. BACHAND: M. Davis and M. Hoover have
never contacted ne with any information to that effect.

M5. LUCKHARDT: | have nothing further.

HEARI NG OFFI CER VACCARG:  Any questions?

PRESI DI NG MEMBER DOUG.AS: | have a coupl e of
guestions. There were a nunber of questions about the
di fference between the QA process versus the conpl ai nt
process. M first question is, are the actions that are
taken in field verification the same in terns of the tests

run or rerun and so on, for both the QA and the conpl aint

process?

MR. C. BACHAND: The field review portions are
i denti cal

PRESI DI NG MEMBER DOUG.AS: Ckay, the field review
portions are identical. And you said that when there is a

di screpancy noted between the field verification done by

your QA person and what was reported by the rater that when

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N R O

266

this is through the regular QA process the rater will not be
notified if they passed but they will be notified if they
fail, is that correct?

MR, C. BACHAND: Yes.

PRESI DI NG MEMBER DOUGLAS: And they'll be notified
in very short order such as a day or two, correct?

MR. C. BACHAND: That's the attenpt that we nake,
yes.

PRESI DI NG MEMBER DOUGLAS: All right. And when
there is a conplaint you said that the tine it takes to
notify the rater is substantially |onger because you want to
conplete the QA or the field verification regarding all of
the raters discussed or raised in the conplaint, is that
right?

MR. C. BACHAND: That's essentially correct. What
happened in this case was there was a conpl ai nt invol ving
every rater at Valley Duct Testing. And during the course
of that conplaint we felt that we were -- that we needed to
performfield reviews on each and every one. Those field
reviews took a substantial anount of time. And then of
course there were inquiries made with the building
departnment, there were reviews of the data that had been
entered into the registry, et cetera. And we felt that
maki ng pi eceneal judgnments would be premature and not fair

to the -- the purpose of the conplaint and investigating the
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conpl ai nt.

PRESI DI NG MEMBER DOUGLAS: Ckay, all right. In

terms of what can happen out of one of these discrepancies.
Am 1 right that there are three possible options,
probati on, suspension and decertification? Are there any
ot her possi bl e outconmes once there is a discrepancy |ike
this found?

MR. C. BACHAND: Yeah. Nothing could happen. In
ot her words --

PRESI DI NG MEMBER DOUGLAS: Ckay. So there's no --

MR C. BACHAND: And there's one nore.

PRESI DI NG MEMBER DOUG.AS: Ckay, go ahead.

MR. C. BACHAND: Which is education.

PRESI DI NG MEMBER DOUGLAS: Ckay. So there could
be no adverse action taken or no consequence. There could
be a requirenent of additional education or probation or
suspensi on or decertification, correct?

MR C. BACHAND: That is correct.

MR M BACHAND: Can | give you one further piece
of information on that? W had another rating firmthat had
several failures in one of the tests that they were running
so we required their entire teamto take the -- retake that
portion of our training. And we sent down a person, |
believe, and did a special training for that conpany to

reinstruct and reinforce that information.
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PRESI DI NG MEMBER DOUGLAS: COkay, all right. Now
in terns of where Cal CERTS draws the |line or makes a
j udgnment as to whether a discrepancy nerits no conseguence
or education or probation or suspension or decertification.

Are the standards that you apply the sane regardl ess of
whet her this cones to your attention through the QA process
or through a conplaint?

MR C. BACHAND: The results are the same. The
way that the conplaint weighs in is in our determ nation of
what the actions were in the failures. For exanple, if we
find -- do we find that sonething was deliberate or
acci dent al .

The fact that there m ght be additional
information fromthe conplaint or fromthe conpl ai nant,

m ght sway our decision to determne that sonething is
del i berate rather than accidental. So in that sense the
fact that it's a conplaint applies.

But once we have determ ned what the errors were,
whet her or not they were the result of a deliberate
falsification or sinple error, after that point we no | onger
differentiate between the QA and conpl ai nt.

PRESI DI NG MEMBER DOUGLAS: Ckay. So a conpl aint
m ght give you sone additional information provided that you
believe it.

MR C. BACHAND: Yes. Sorry.
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PRESI DI NG MEMBER DOUG.AS: Based on | ooking into
t he person bringing the conplaint and the allegations
they' re bringing, correct?

MR WESE: Yes.

PRESI DI NG MEMBER DOUG.AS: All right. But beyond
gi ving you sone additional information the, if | can call it
factors that you would apply that |'ve heard sone of you
tal k about, would be the same in the QA or the conplaint?

MR, C. BACHAND: Yes.

MR WESE: Yes.

PRESI DI NG MEMBER DOUG.AS: That's correct. And
can you hel p me understand what sone of those factors are.
They' ve cone up kind of here and there throughout the
proceeding but 1'd love to hear nore about what they
actual ly are.

MR. C. BACHAND: One of the nost inportant is
whet her or not the rater was perform ng deliberate
falsification. |If we determne that that's the case, again
since we feel we can't retrain ethics and since they have
signed a nunber of contracts and perjury statenments, we
woul d have to decertify in al nost any instance.

One of the other factors that weigh in is whether
or not the discrepancy is within a plus-or-mnus say three
percent tol erance range, which is what sonme of the equi pnment

specifies. Wether or not the honmeowner was able to give
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information that mght tell us, well sonmething was altered
in between the tinme that the rater visited and the QA field
reviewer visited.

MR WESE: The only thing to add to that is
sonet hing that weighs heavily in our decision is the anount
of errors that we find. |It's not sonething where we act on
one or two or three. 1It's just when you get to the point
where, you know, it's what's the point of going forward. W
keep -- every tine we | ook at sonmething else we're finding
t he sane thing

MR. C. BACHAND: | do have one other thing to add.

|"msorry to --

PRESI DI NG MEMBER DOUGLAS: Go ahead.

MR. C. BACHAND: The other thing we concern
ourselves with is the potential of -- of damage in the sense
of energy efficiency danage to the homeowner.

PRESI DI NG MEMBER DOUGLAS: Al right. So what |
heard was wi |l ful ness or deliberate m srepresentation, size
of the discrepancy, a range of -- is it whether or not it's
within the range variation that you believe exists in the
machi nery that's testing or is it also whether or not it's a
very big discrepancy versus a relatively smaller?

MR. C. BACHAND: W don't have a precise nunerica
value. One of the things we consider is the range of the

machi nery. The other thing we consider is if it's outside
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an order of magnitude or if it's twice as nmuch or three
times as nmuch, that usually carries a | ot of weight.

PRESI DI NG MEMBER DOUGLAS: kay. Okay. So
i nformati on from honmeowners that m ght give you alternative
expl anations for the discrepancy woul d be considered, the
nunber of errors.

MR C. BACHAND: Yes.

PRESI DI NG MEMBER DOUGLAS: Potential damage to the
homeowner neani ng the potential discrepancy in a way, right,
or do you nean sonething el se by that?

MR. C. BACHAND: | mean sonething el se by that.
Let nme see if | can provide an exanple. Let's suppose that
the protocols demand that there be five rulers, five
insulation rulers in an attic and we find only three. Well,
that's not a good thing but occasionally rulers can be
di srupted. Wat woul d wei gh nore on our decision at that
poi nt was whether or not the rulers and our QA rater's
i ndependent verification so that there was adequate
insulation in the attic.

|f there was adequate installation in the attic
but a ruler had been m splaced or two rul ers perhaps, we
m ght sinply notify the rater, you were mssing rulers at
this address. This is not an uninportant thing but at this
time we are not placing you under discipline. That's never

happened in real life, that's an exanple.
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PRESI DI NG MEMBER DOUGLAS: Ckay. And can you help
me understand nore, and | know there was sone di scussion of
this earlier, what factors weigh in to you conmng to believe
that a di screpancy m ght be deliberate versus accidental.

MR. C. BACHAND: That one is harder to clarify for
me. It's sinply that we can't imagine a way for sonebody to
make sone of the mi stakes accidentally that have been
di scussed today. The placenent of the TMAH sticker does not
seemto ne like it could have been an accident.

The continued m srepresentation of the anmount of
i nsul ati on present doesn't seemlike it could be an accident
because there's a nunber of neasurenents that raters need to

make in that insulation to report that value to the

registry.

MR WESE: Can | add to that, Charlie?

MR. C. BACHAND: Yeah, please do.

MR WESE: In our -- we neet as a QA team when we
have these failures. And one of the things that we'll do is
brainstorm Is there a plausible explanation for what we

found? A plausible explanation for the discrepancy. W
| ook for those. W don't just discount it. W try to find
a sol ution.

MR ONEIL: | also wuld Iike to add that's why
it's so inportant for the raters to weigh in on what they

saw out there, what their feeling was. And that's -- that
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also factors into what we -- we can concl ude.

PRESI DI NG MEMBER DOUG.AS: Ckay. So what | heard
is that the QA team confers about the nature of the ni stakes
that they see and posits alternative explanations that could
exi st for why those discrepancies are there. And in this
case the QA teamdid not believe that there were plausible
alternative explanations. Correct so far?

MR, C. BACHAND: Yes.

MR. WESE: That's correct, yes.

MR, C. BACHAND: Yes.

PRESI DI NG MEMBER DOUGLAS: And that's the reason
for suspending the raters without first having an interview?

MR WESE: Yeah, we did neet and we did confer

regarding that, yeah. And that was part of our concern is

that -- and even if they were -- even if they were clear
m st akes we would still want to suspend this rater from
doing ratings until it's correct -- until they can be

corrected because m stakes are being made that are hurting a
consuner.

PRESI DI NG MEMBER DOUGLAS: |'ve heard different
things, or at least | have not fromthe testinony so far,
been able to fully understand the purpose of the interview

In this case it appears that Cal CERTS took an action based
on the field verification results and the interview was the

opportunity for the raters to explain or get Cal CERTS to
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reverse its position

However, | have al so heard a nunber of panelists
fromtime to tine say, well, | was waiting for the interview
in order to better understand this. Can you help ne better
understand the role of the interviewin both this case and
general ly.

MR M BACHAND: Yeah, 1'Ill start anyway. The
interviewis the first but not the only opportunity for a
rater to give us whatever explanation they can that wll
help us find why there is a discrepancy between their test
results and our test results. That's probably the nunber
one reason for the interview

But as | said earlier, another reason for the
interviewis that we take note of what's confusing people
and what they nay not be sure on so that we can make sure
that our training is addressing those issues and that our
instructors are addressing those issues.

If we see a pattern of people saying, | didn't get
that fromyour course, | thought |I was doing this right,
then that would be a case where we woul d use the interview
to say wait a mnute, we need to go back and check our
curriculum and our presentation and so forth. That's the
main reason and it's -- we think that's part of a fair
process. To give the people an opportunity to cone in and

tell us what's going on, why they did things.
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PRESI DI NG MEMBER DOUGLAS: |s the fact that this
got to your attention through a conplaint a factor in this
deci si on?

MR- M BACHAND: No. The factor in the decision
is the nature of the types of errors that they did that we
believe are willful

PRESI DI NG MEMBER DOUGLAS: (kay.

MR WESE: Can | add to that al so?

PRESI DI NG MEMBER DOUGLAS: Pl ease.

MR. WESE: A good exanple would be like the
interviews we had with M. Sidhu and M. VWiite. |In both
cases we had di scussions regardi ng high EER verifications.
What we found in that interviewis some confusion over
what's required with high EER verification.

And in fact | don't think we needed further
education with themafter the interview because we covered
it inthe interview W reviewed the process with them and
| think they left with a clear understanding of what is --
what is required.

PRESI DI NG MEMBER DOUG.AS: Ckay. | saw a couple
of factors in one of the exhibits, it m ght have been the
Rat er Agreenent, delineating reasons that Cal CERTS puts
forward as reasons for decertification. | saw w ||l ful,
falsification, pattern of inaccuracy | guess and al so

conduct that reflects badly on Cal CERTS or on the HERS
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program Those were at |east three of a nunber of factors |
saw. Do you have any policies that are witten down or can
you articul ate what those nean, what are the differences

bet ween t hose.

MR M BACHAND: The willfulness |I hope is
relatively clear.

PRESI DI NG MEMBER DOUGLAS: Yes.

MR M BACHAND: A pattern doesn't necessarily in
and of itself generate nassive anobunts of guilt unless it's
a pattern that tells us sonmething. So a pattern of failure
that is always very simlar in repetition to the nature of
the things. For instance, incorrect or duct |eakage
nmeasurenents that are always just a CFM under target. Al
of the errors that we found benefited the contractor.
That's pretty statistically hard to swallow. So patterns
can tell us different things |Iike that.

In terns of denigrating Cal CERTS. That's not the
word that's in the docunment but -- we expect themthrough
that agreenent to understand that commtnent to truth and
accuracy is inportant to all stakeholders. W happen to be
one of them W are the oversight party.

And so we nention ourselves first because if we
| ose credibility or if we stand -- you know, if people can
conme by and wi nk, well Cal CERTS does this and they don't

care, then that's not going to be healthy for the industry.
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So we need to nake sure that there's an understandi ng that
this is inportant and that respectability and responsibility
need to be nmintai ned throughout the process.

PRESI DI NG MEMBER DOUGLAS: |'ve just got a snal
nunber of additional questions. | heard that there were --
not that there were 30 QAs done in the last nmonth but that
-- I"'msorry, I've just --

MR WESE: Tim

PRESI DI NG MEMBER DOUGLAS: Tim that you perfornmed
30 in the last nmonth. And then | think that you all kind of
stopped short of giving us an annual nunber. Can you tel
me annually in the last year or the | ast couple years how
many QAs Cal CERTS has perfornmed?

MR C. BACHAND: |'mnot sure what the exact
nunber is. The rate established by Timand a simlar but
not quite as high a rate established by our other current QA
rater has been in effect for about five to six nonths. So
putting that together | would say sonewhere around 100

PRESI DI NG MEMBER DOUGLAS: Say around 100

annual | y.

MR. C. BACHAND: -- 150 in the year.

PRESI DI NG MEMBER DOUGLAS: kay.

MR. C. BACHAND: | apol ogize for not being able to
be nore precise but | did, I did deliver that information to

the CEC a few nont hs ago.
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PRESI DI NG MEMBER DOUGLAS: kay.

MR. C. BACHAND: And so | can get that
i nformation.

PRESI DI NG MEMBER DOUGLAS: Ckay. And did you also
deliver information on what percentage of those QA tests
reveal ed no probl ens versus sone problens in the results,
sonme di screpancy?

MR C. BACHAND: |I'mnot sure | wote it that way
but we could certainly provide that information.

PRESI DI NG MEMBER DOUGLAS: Okay. | think it would
be -- | would be interested in hearing it. Although
obviously if you don't know it today then it's not going to
cone into the record here.

MR ONEIL: | would also like to add that | think
we are on pace to do a lot nore QAs this year than in the
past. You know, going forward we are always getting nore
efficient in the way we're reporting nunbers, the way we're
handling the QAs. So I'm-- |'ve done nore QAs this year
than | did last year. O course, | was -- | started |ate.

PRESI DI NG MEMBER DOUGLAS: So let nme ask you this
guestion then. O the QAs that you have done this year can
you give ne a sense of what percentage came out w thout
probl ens, wi thout any di screpancies?

MR ONEIL: 1'd say close to 70 percent.

PRESI DI NG MEMBER DOUGLAS: (Ckay, that's hel pful.
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| think that's all of nmy questions.

MR WESE: | want to possibly clarify as far as
the percentage too. A lot of the field verifications that
Timwere doing -- was doing were pertaining to conplaints,
whi ch when we're dealing with a conplaint we may tend to
find nore errors than when we're just doing our general QA

PRESI DI NG MEMBER DOUG.AS: | understand. | was
aski ng about this cal endar year because | understood that
the verifications that were done this year m ght not have
arisen out of this conplaint. 1Is that correct or is that a
wrong assunption?

MR O NEIL: That is correct. |'ve had -- because
the conplaint part of this proceeding was based on | ast
year, this year |I'd say about 70 percent of the neasures are
passi ng.

PRESI DI NG MEMBER DOUG.AS: Ckay, thank you.

ASSCCI ATE MEMBER McALLI STER  So thank you,
Comm ssi oner Dougl as, for anticipating many of ny questions
so that's great. Let's see. | wanted to just ask a few --
a few additional questions.

So how many conpl ai nts have you gotten, say the
| ast year?

MR C. BACHAND: | believe it's approximately 13.

And t hat does not include conplaints that had been ongoi ng

fromthe year before. That was, again, part of the report.
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Go ahead, Mark.
MR WESE: Yeah. And that's why | was asking
Charlie to speak because | know that we filed the report
wi th the CEC.
ASSCOCI ATE MEMBER McALLI STER  Ckay. So |'ve got
-- thisis ny first week at the CEC so, you know, |'m not

even going to apologize for that. (Laughter.)

But, | guess, could you characterize the
conplaints that you get? You know, | imagine -- you sort of
mentioned -- | think, Charlie, you nentioned before sort of

general categories. But it seens |like from-- within raters
maybe there's sone honmeowners filing conplaints, maybe
there's sone others. | don't know what the market pl ace

| ooks li ke and who files conplaints. It would be helpful to
sort of have context for this conplaint.

MR. WESE: The conplaints we get, they could be
about, say there's inconpetence or fraudulent activity. It
coul d be about sonebody's personal business practices.
get conplaints comng in fromhoneowners, frominstallers,
fromraters, frombuilders, frombuilding officials.

ASSCOCI ATE MEMBER McALLI STER.  Okay, okay. So it's
sort of all over the map. Anybody who is -- we can't
ascri be notivations here but it's a variety of conplaints.

MR WESE: Yes, yes.

ASSCCI ATE MEMBER McALLI STER  Okay. So how nany
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raters have you decertified in the |ast year?

MR. C. BACHAND: Apart from M. Davis and
M. Hoover | believe there were two additional raters. They
were listed on the -- one of the exhibits, the one fromthe
CEC websi te.

ASSCOCI ATE MEMBER McALLI STER  Okay. Right, right.

But that was it.

MR C. BACHAND: | don't know if it's kosher for
me to say their nanes.

ASSCCI ATE MEMBER McALLI STER: No, that's not
necessary. So this is a fairly unconmmon occurrence.

MR. C. BACHAND: That's correct.

ASSCCI ATE MEMBER McALLI STER:  Okay. Did all the
-- what percentage of the or what portion of the decertified
raters cane, originated from conplaints versus your standard
QA QC process?

MR. C. BACHAND: A nunber of them cane from
conpl ai nt s.

MR WESE: The other two from|last year, one was
froma conplaint, one was from our standard QA

ASSCCI ATE MEMBER McALLI STER  Ckay. So you do
pi ck up some of these things in your QA as well.

MR WESE: Yes.

ASSCOCI ATE MEMBER McALLI STER  Okay. It seens like

for the nost egregious you' re kind of in sone ways relying
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on conplaints. O conplaints tend to turn up sonme of the
nost egregious things. 1Is that a fair assunption?

MR C. BACHAND: That's fair but it's also
inportant to remenber that the conplaints that we do get are
put on the highest priority and receive a |ot of our tine,
our QA staff's time so in sone sense we don't always have
the tine to investigate the other QA. Perhaps we would find
nore raters being decertified except for the conplaint
process takes up so nuch of our tinme. Does that nake sense?

ASSCOCI ATE MEMBER McALLI STER:  Yeah, that makes
sense. | guess sort of the other side of this issue -- and
| " m thinking, you know, bandw dth and all the issues you're
tal ki ng about just froma busi ness perspective. So you're
supposed to do one percent, right? So of all the ratings
that are done you're supposed to get out there and do one
percent. Do you think you're doing one percent?

MR, C. BACHAND: No.

ASSOCI ATE MEMBER McALLI STER So |''m hearing that
your intent is to scale that up and really try to get there.

Is that a fair assunption?

MR, C. BACHAND: Yes.

ASSOCI ATE MEMBER McALLI STER  So as -- | guess --
well, okay. | mght followup on that a little bit later.

So with respect to these, the two raters that

we're tal king about here. |'mwondering about the pattern.
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So you did some QA on their jobs prior to the conplaint.

MR, C. BACHAND: Yes.

ASSCClI ATE MEMBER McALLI STER:  And t hey passed al
of those.

MR. C. BACHAND: That's correct.

ASSCCI ATE MEMBER McALLI STER  And then when you
really dug in on the conplaint you found a bunch of cases in
which they didn't. And so |I'm wondering about the use of
the word "pattern.” Because you could say that there was a
positive pattern established prior and then for sonme reason
there was a negative pattern nore recently.

MR. C. BACHAND: Let nme speak to that. First of,
of course, part of the reason why they were decertified was
for the willful nature, not just the pattern. But the
pattern that we established was -- for one thing there was a
pattern at the subdivision in Stockton. That's a very clear
pattern of identical QA failures across nultiple buildings
and across multiple types of raters -- | nean nmultiple
raters, pardon ne.

We found a pattern of nultiple instances of QI
failure. W found a pattern which we didn't really get into
today of m srepresenting duct | eakage results and cl ai m ng
to have achieved very close to target val ues when in fact
our values that we found were far off of that. So in that

sense we found a pattern
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And additionally, and this has cone up before,
even if you have a |ongstanding pattern of accuracy, that
can be swayed by | azi ness, apathy, or as M. Barrett clai nmed
in his conplaint, for financial reasons that were specific
to individual contractors or individual building
devel opnents and may not represent the universe of ratings
as a whol e.

ASSCCI ATE MEMBER McALLI STER: | guess one concern
that I have, and I'"'msorry to everyone here if | am asking
guestions that aren't directly related to the question at
hand. You know, | guess -- well, let's see if | can think
through this a little bit better. Let's see, | sort of |ost
nmy thought, hold on just a second.

| guess ny concern is that -- so there are two
things here. One is that, you know, the frequency of rating
hasn't been what it optimally would be. O of QA |I'm
sorry, the one percent and everything.

And then al so since you don't let the raters know
that you've done a QA and that they' ve passed, the raters,
mean, | can inmagine out there in the market, get conpl acent
and sort of, oh, well I'mnot even being -- nobody is
| ooki ng over my shoul der so why should | even bother. Not
that that's an excuse but | just think that's sort of a
pitfall maybe that you're encountering here.

MR. C. BACHAND: That deci sion has been one that
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we -- the decision not to notify after a pass is one that we
cane to after a long period of deliberation and we did
consi der that conponent of things.

On the flip side, we considered that a rater that
had received a sort of a passing grade from Cal CERTS m ght
use that as a way of advertising against other raters who
had not yet been caught in the QA cycle and we didn't want
to see that take place either. So there were a |ot of
factors that weighed into that choice about whether or not
to notify regarding a pass.

ASSCOCI ATE MEMBER McALLI STER  Ckay.

MR. C. BACHAND: And one other thing I'd like to
say real quick and then I'Il let Russ speak, is that | have
trai ned personally many of the classes that raters cone

through in the last two to three years. And as part of that

training I always nention, | ama QA director, | wll be

QAing you. You will not be necessarily notified when you
pass but we are out there and we will be |ooking at your

results.

ASSCCI ATE MEMBER McALLI STER  Ckay, thanks.

MR KING | just wanted to add, in the training
we call that "no news is good news." And we enphasize that
point to them

ASSCOCI ATE MEMBER McALLI STER  Ckay.

(The Reporter passed a note to Ms. Vaccaro.)
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HEARI NG OFFI CER VACCARO  Thank you very much for
this. The note that | was passed says if anyone is parked
in the structure they have to have cars out by seven o' cl ock
because the structure closes. So -- and you're talking
about the structure directly across the street over here.
Not by voices but just by a show of hands can | get a sense
of who is parked over there?

(Show of hands.)

HEARI NG OFFI CER VACCARO  kay. GCkay. Thank you
for this, this is good to know. It also gives us --

ASSCCI ATE MEMBER McALLI STER:  New ur gency.
(Laughter.)

HEARI NG OFFI CER VACCARO Wl I, | think what we
need to do is to go ahead and go off the record, allow
peopl e the opportunity to nove their cars and to park them

| say that but please don't get too confortabl e because we
are not going to be here nuch longer. So don't park in a
way that makes you think that you're going to be here for
anot her three hours or so because that's not going to
happen. But | don't want anybody not able to get to their
car and get hone. So we need to go off the record.

ASSCCI ATE MEMBER McALLI STER:  Can | have one nore
guestion and then I1'Il be done and we'll be at a stopping
poi nt ?

M5. JENNINGS: W just |ost WebEx.
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ASSCOCI ATE MEMBER McALLI STER  Ckay.

HEARI NG OFFI CER VACCARO  Ckay, thanks, Jennifer.

And al so because, just because people have to get
wherever you're parked. So let's go off the record and cone
back at 7:05. Thank you.

(OFf the record at 6:43 p.m

(On the record at 7:06 p.m)

HEARI NG OFFI CER VACCARGC All right, we're back on
the record. | think Conm ssioner MAllister had just a few
nore foll owup questions for this panel.

ASSCCI ATE MEMBER McALLI STER: Very qui ckly,
really. Really just one. Drilling in alittle bit on the
willful aspect of this. And in particular definitely -- you
descri bed the insulation issue and the two other issues that
| kind of wanted to drill inalittle bit were, one, the
characterizati on of the house, whether it's new or existing,
and sort of what -- are there any possible explanations for
that. W actually nmakes that decision? You know, is it
the rater or is it sonebody el se?

And a simlar question for trying to understand a
l[ittle bit nore in detail the seal over the hole in the
pl enum t hat the instrument goes through. Wat the standard
process is, that who puts that tape over the hole and, you
know, is it Cal CERTS standard issue? You know, what is the

-- I"'mtrying to drill in on |ike what are the possible
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expl anations for the fact that there is tape over a pl ace
where there is no hole.

MR. C. BACHAND: Let ne address the alterations
and new construction issue and then | think I'Il punt the
ot her question down towards that end of the table.

The alterations versus new construction issue.

M ke went into sonme detail about who might upload the 1Rs to
the registry. And the point that we were maki ng about that
determnation and the willful violation of Title 24 was that
our rater and the raters in question, as soon as they went
to the job site, should have seen that it was new
construction.

And in that case, even if the docunmentation in the
registry is incorrect, it is up to the rater to go ahead and
say, wait a sec, this is -- the information | received is
clearly on the face of it incorrect. And | need to treat
this subdivision differently and | need to naybe do sone
investigation to find out what the cause of this
m sunder st andi ng i s.

So ny point is that by failing to do so they nade
a wllful decision to go ahead with information that they
clearly knew was, was fal se.

ASSCCI ATE MEMBER McALLI STER: Do you -- so what
woul d t he possible notivations for that be, | guess? Since

it's -- well, anyway, | think we can all -- never m nd,
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yeah.

MR. C. BACHAND: | can discuss the activation of
t he conpl ai nt.

ASSCOCI ATE MEMBER McALLI STER: If it lacks -- if
it's easier to get a passing rating for a | axer standard
then, | nean, that's sort of an obvious notivation. Are

t here any others?

MR. C. BACHAND: | can't think of --
ASSCClI ATE MEMBER McALLI STER: | nean, if we're
tal king about the willful -- if we're tal king about willful

intent, right?

MR C. BACHAND: | can't think of another reason
to do so apart fromnmaking it easier to pass. And al so
gui cker because they don't have to go through the process of
resubmtting paperwork or getting new, new cal cul ations
done. Part of the nature of the conplaint was that there
was a strong financial notive to get these addresses passed
and there were sone details, we didn't go into nuch det ai
today, that kind of addressed that.

ASSCCI ATE MEMBER McALLI STER:  Thanks.

MR. C. BACHAND: And then the TMAH questi on goes
down this way, Russ or Mark.

MR. WESE: Could you repeat the TMAH portion of
t hat question?

ASSCCI ATE MEMBER McALLI STER:  Yes. There's a
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reference picture. What are the possible explanations for
why there would be the seal placed on a, on a location with
no hol e underneath it? Wwo mght have like -- what's the
standard process for when that, you know, that tape or that
seal gets put over the hole after doing a nmeasurenent?

MR WESE: First of all it's the installer that
puts the hole in. He has the option of putting tape over
it. Once the installer uses that hole -- he's punched a
hole in it, he may want to reseal it.

ASSCCI ATE MEMBER McALLI STER  Ri ght.

MR WESE: So as far as --

ASSCOCI ATE MEMBER McALLI STER  Let's see. So when
you show up and you're doing a QA or a field inspection and
you see, okay, there's no hole under this seal.

MR. WESE: Right.

ASSCClI ATE MEMBER McALLI STER  Is there -- do you
-- would you want to go talk to both the installer -- so
woul d you want to -- what would your train of activity be
after that to sort of figure out what the deal was?

MR WESE: | think the train of activity is --

ASSCOCI ATE MEMBER McALLI STER O is it just -- or
you don't even need to do anything because you know?

MR WESE: Wiat we did is the train of activity
we take. They claimto have done a tenperature split to

determne airflow. And since that hole wasn't there they
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coul dn't have done.

ASSCCI ATE MEMBER McALLI STER  So it doesn't really
matter who actually put the seal on, on there?

MR WESE: No.

ASSCOCI ATE MEMBER McALLI STER  Ckay.

MR WESE: No.

MR C. BACHAND: May | clarify a couple of points

real fast? Regardless of who put the seal there, it's the

rater's task to verify that the hole was present. In other
words, lifting that sticker and verifying that the hole is
present .

ASSCOCI ATE MEMBER McALLI STER:  Okay, so that
clarifies, thanks very nuch.

HEARI NG OFFI CER VACCARO  Ckay, there are no
further questions from anyone up here so you are al
excused, thank you very much

MR. C. BACHAND: Thank you.

ASSOCI ATE MEMBER McALLI STER:  Thank you.

HEARI NG OFFI CER VACCARO  Ckay, so in ny mnd |
have a sense of what's next but | don't want to smle or get
hopeful . (Laughter.)

| think I want to hear, you know, fromthe
respective attorneys on where we are. So, M. Haddock, it
seens as though you put on your case, respondent put on

theirs. M. Luckhardt would let us know if she anticipated
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bringing on any other witnesses but it seened to ne that we
have gone through a pretty conplete set of folks and have
elicited quite a bit of information in today's proceedi ngs.
So, M. Haddock, where are we?

MR. HADDOCK: | have nothing nore to add.

HEARI NG OFFI CER VACCARO  Ckay, Ms. -- well,
except for your closing statenent of course. M. Luckhardt,
what about you?

M5. LUCKHARDT: W won't be calling anyone el se so
our case is on as well.

HEARI NG OFFI CER VACCARO  kay, thank you. |
have, | guess, a mnor housekeeping issue. | just want to
be clear. W went ahead and admtted into the record based
on the parties' stipulations virtually all of the exhibits
that were served on the parties prior to today' s proceeding
with the exception of nunbers 5, 21, 22 and 23. Are you
wi t hdrawi ng those, M. Haddock?

MR HADDOCK: | am yes.

HEARI NG OFFI CER VACCARGC Ckay. So thank you.
just want to be sure that the record reflects that because
both parties submtted tentative exhibit lists to the
Conmmi ssi on.

(Conpl ai nants' Exhibits 5, 21, 22

and 23 were w t hdrawn.)

And just as a matter of convenient reference, once
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all is said and done in this proceeding, those exhibit lists
will be put into one conbined list, and it will be done
correctly this time, capturing everything. But it wll
identify everything that was offered, everything that was
admtted. It will show that those docunents were w thdrawn.

So if you have any corrections to nake on those
exhibit lists that you submitted prior to today please take
a look at themand within the next few days |let nme know.
Those are not really part of the record so we don't need to
address that right now, it's just a matter of making sure
that the descriptors are as you intended for themto be. W
al ready have all of the exhibits.

So | think with that here is how!l would like to
see closing argunents take place. Conplainants get the
first bite at the apple, no nore than five m nutes.
Respondent gets the second bite. Conplainant gets the | ast
word but you get two minutes for that, nmaybe three. And
maybe you don't want it but that's what we're offering. So,
M. Haddock, | think we are ready at this point to listen to
your cl osing.

MR. HADDOCK: | understand that | am going to have
opportunities for post-hearing briefing. Wth that in mnd
and the fact that it's getting later on a Friday evening
"1l waive closing statenents.

HEARI NG OFFI CER VACCARO. Ckay, okay.
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Ms. Luckhardt. You still get five m nutes but you get the
full five m nutes.

M5. LUCKHARDT: | get the whole five mnutes. [|'m
going to stand. Ckay. And if we're lucky it won't take ne
quite five

CLOSI NG STATEMENT

M5. LUCKHARDT: Ckay. So today we heard from
Energy Conmm ssion staff that the HERS programis based upon
devel opi ng actions by private entities. The conpl ai nants
testified that they had valid contracts. Those contracts
specify that decertification was possible.

The record contains anple evidence that the
failures were intentional m srepresentations. And we
clearly did not go through all the evidence today that we
submtted but we hope that you will in your eval uation of
t hi s proceedi ng.

W al so note that there has been no evidence
presented to the contrary. That even today M. Haddock did
not ask questions of M. Davis or of M. Hoover as to why
this information was presented to the registry that was
clearly inaccurate.

The Conmi ssion staff's testinony further nade
clear that Cal CERTS is not a state actor. That there is no
ent angl enent between the Conmm ssion -- or insufficient

ent angl enment between the Conmi ssion and Cal CERTS as a
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provi der, or any of the other providers, to create themas a
state actor.

Cal CERTS had a contractual right to decertify
M. Davis and M. Hoover. It was justified, given that the
-- given the fact that these were clearly intentional
m srepresentations. Reporting that the holes were there,
reporting that they conducted the tests that had to be
conducted with the holes, were clear msrepresentations of
what actual ly happened.

Constitutional due process was not required. But
even so there was a process and the process was fair and it
bal anced t he conpeting interests.

But what is really inportant about today is we
need a solution. And you guys are put in a position of
determ ning what that solution is. You can affirmthe
decertification of M. Davis and M. Hoover. O you can
send this process out to who knows what el se to develop a
different process to create sonething new.

But it is critical that good raters and that al
raters, even M. Davis and M. Hoover, are not put in the
position of being asked in sone instances to pass hones or
pressured to do it quickly without knowing that if they do
it incorrectly they would be decertified.

We al so ask that you take into account the

i ndividuals. W've talked a | ot about a 14 unit conpl ex.
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That 14 unit conplex is lowincone and those individuals
deserve to get systens that are working properly so that
their energy bills are as |low as they were expected to be
based on the equi pnent that was installed. Thank you.

HEARI NG OFFI CER VACCARO  Thank you. Before we go
to public comment |I'mjust going to quickly refresh
everyone's recollection that on Tuesday the Committee
represented that it would Iike post-hearing briefs fromthe
parties. That we will set sone contours for what that
briefing should include at m ninumand that's somnethi ng that
will come out in witing.

We also indicated to you that the deadline for
submitting those post-hearing briefs would be seven busi ness
days after the Energy Conmm ssion posts the transcript on the
website. Those representations remain true. Today there
are no changes.

And | recall M. Luckhardt asked if sooner than
|ater we could issue the directive about what the post-
hearing briefs should contain. First thing Monday |I'l1 get
onit. | won't work on it this weekend but you will get it
| think with sufficient tine to craft the type of briefs
that you would like to craft that are thoughtfully done.

And then you will have the benefit also of the transcripts
in submtting those.

kay. | think that's all that | needed to say
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with respect to the post-hearing briefs and the transcript.

| think we'll turn nowto public coment. | do
have four blue cards in front of ne that are typically what
we ask people to conplete if they want to make a public
comment. W have been pretty good lately at the Energy
Comm ssi on of hol ding public conmmentors to three m nutes.
am not shy about hol ding people to that, even w thout the
clock ticking in front of you.

So | have four cards. W'Il| start with the fol ks
that are in person then we'll nove to anyone on the
t el ephone who m ght wish to nake a public coment. Again,
it gets hard being the police woman up here so please don't
make ne tell you to stop talking but I will if I have to.
So we'll start first with M. George Nesbitt. And if you
woul d just cone up to the podium please.

MR. NESBI TT: Thank you. George Nesbitt. I'm
going to take ny hat off and I think we should all observe a
nmoment of silence. It's a sad day for the rating industry.

| think Title 20 is basically sound, although
i npl enentati on and enforcenment has often |acked. And if
things don't change | think we're going to see a | ot nore
actions like this. W'Ill have a |lot nore conplaints, raters
agai nst raters, causing the providers a ot of effort
investigating. You' re going to have nore conplaints com ng

to the Commission. There's already another one in the
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pi pel i ne.

And the thing is, we're all vulnerable. If we
hol d the standard of absolute perfection to every letter.
mean, you know, to be a rater you really need to read a set
of docunments about that thick. Thousands of pages. There's
a lot of technical stuff, you know, testing, a |ot of data
poi nt s.

We all make m stakes. So quite frankly, we could
decertify all raters. W could decertify all the providers.
As Cal CERTS has said, they are not in conpliance with the
one percent QA rate according to the Title 20 regul ati ons.
The Energy Comm ssion has allowed the providers to not neet

the regulations. So we could either spend all our tine
fighting together or I would rather spend our tinme working
together to fix it.

Title 20 did two inmportant things different than
the rest of the country. You separated the roles of
provi der and rater and you prohibited conflicts of interest.
These are very inportant things. Unfortunately it's created
a wal |l between provider and rater and the Energy Conm ssion
and provider. And we've got to tear that wall down.

What the Conmm ssion and the providers need to
realize is that raters are an equal and inportant partner
and st akehol der.

What we need to do. 1'd viewthis conplaint as
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not purely a conplaint agai nst Cal CERTS --

PRESI DI NG MEMBER DOUGLAS: M. Nesbhitt, just one
nore m nute.

MR. NESBITT: Yeah. But | think you need to | ook
at the QA and discipline process of all the providers. And
what we really need to do is go back and | ook at Title 20.
And what we really need is a workshop. This is not a good
forumto really tal k about the problens between the
i ndustry. Wat we really need is an informal all-day
wor kshop bet ween t he Comm ssion, the providers and the

raters to air all the issues and to work out a plan. Thank

you.

HEARI NG OFFI CER VACCARO  Thank you. M. John
Flores. | think M. Nesbitt set a good nodel, he kept to
the tinme limt and | suspect you will as well.

MR FLORES: Yes. |[|I'mJohn Flores, |I'ma HERS
rater for Cal CERTS. And a couple of things | just wanted to
state was that there were a |ot of statenents nade
t hroughout the day of many errors and patterns. To ne it
seens very difficult to develop a pattern or devel op many
errors with four QAs done on one of the raters and seven QAs
done on the other rater.

The other thing that 1'd like to bring up to the
Comm ssion is that, you know, that the idea of the HERS

i ndustry and what's been tal ked about today is naking sure
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t he honeowners get taken care of. Making sure they get
accurate ratings, making sure that their houses are the nost
efficient that they possibly can.

For al nost eight nonths there has been QAs bei ng
done on honeowners that apparently there's errors nmade and
there has not been one -- to this day there has not been one

homeowner, contractor or builder that's been contacted

regardi ng getting those problens resolved. | don't believe
that's the best interest of the honeowners. | don't think
we're doing justice to those homeowners by not -- by not

contacting them and getting those problens resolved if they
are problens or if they potentially are errors. Ckay, thank
you.

HEARI NG OFFI CER VACCARO  Thank you. Ral ph
Col eman?

SPEAKER FROM THE AUDI ENCE: Ral ph left.

HEARI NG OFFI CER VACCARO  kay. Tommy Young.

MR YOUNG | promise to be brief because | can
see a lot of people that | ook |like they need a drink.
(Laughter.) Forgive nme for reading verbatimfromny
statenent but it's the only way |I'm going to stay under
three m nutes, under two.

It should be obvious to all that the realization
of California s energy efficiency goals through the HERS

programis built upon the assunption that the HERS rater
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will provide true and accurate results. As HERS raters we
sign our nanme to a certification of verification, supposedly
under threat of felony perjury, that our results are indeed
true and accurate.

That being said, it is ny belief that the
integrity of California' s energy efficiency goals can only
be ensured by proactive vigilance agai nst fraud, deception
and those who would wap thenselves in the cloak of
pl ausi bl e deniability. These are raters who seem ngly spend
nore tinme devising ways to circumvent the code than foll ow
it, and always at the honmeowner's expense.

It is ny belief that we do a great disservice to
the public, our industry and the dictionary if we choose to
redefine perjury and falsification of docunents as sinply a
m st ake.

From the perspective of the HERS rater in the
field it has always appeared that little nore than lip
servi ce has been paid to actual code enforcenent as our
concerns are routinely rebuffed or ignored by building
departnents, utilities, the CEC and our providers.

It is ny hope that with this hearing and those to
follow you will begin to right these wongs and cl ean up our
i ndustry. Because, and please forgive nme if this sounds
contentious, but all are partially responsible for allow ng

it to get this far by consistently ignoring our pleas and in
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many cases not even returning our phone calls.

My intent is to rem nd the Comm ssioners that this
is not an isolated incident, there is history here. In My
2010 and January 2011 | filed formal conplaints with
Cal CERTS agai nst Valley Duct Testing raters, nam ng both
Patrick Davis and Eri k Hoover. These conplaints contai ned
the very sanme allegations that we have di scussed today.

I n anot her incident, Septenber 2010, a HERS rater
presented 500 potentially fraudul ent jobs closed by Valley
Duct Testing. The CEC s response? There was no response
and the rater was never contacted.

On January 7th, 2011, during a CEC-initiated phone
conference in regards to refrigerant charge testing, the
owner of Valley Duct Testing in front of over 75
participants and with great specificity detailed the tools
and nmet hods he used for perform ng cold weather refrigerant
charge tests in violation of code. The CEC representative
had already told the attendees that anyone caught doing this
woul d have their tests nullified, and you woul d assune,
suffer the consequences. Nothing ever happened.

In addition | have at |east six informal
conplaints referenced by emails to the CEC and Cal CERTS
inform ng them of violations, with names and addresses.

It's nmy contention that any Valley Duct Testing

rater who didn't feel the heat of the spotlight wasn't
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payi ng attention.

So here we are two years later with the chance to
begin a canpaign to clean up the HERS industry. This is a
canpai gn that | have grown used to wagi ng al one agai nst
severe opposition and at great cost to ny famly and ny
busi ness.

| believe ny intentions have al ways been pure.
am proud and fortunate to work in this industry and | wll
not allowit to becone a free-for-all. The days of the HERS
i ndustry as the Wld Wst need to end.

In closing, I'"mgrateful to ny friend Dave Owen
for inmparting these words to me when this all began two
years ago. He told ne, never be a guilty bystander. It is
nmy hope that the CEC will not be a guilty bystander in this
nmatter.

And I'd Iike to submt ny statenent and
acconpanyi ng docunents to the board. Thank you.

HEARI NG OFFI CER VACCARO kay. And if you have
that in witing you could give it to he Public Adviser,

Ms. Jennifer Jennings, and she can get your witten
st at enent docket ed.

| read fromthe blue cards but there are still a
nunber of individuals in the room Are there any other
menbers of the public in the roomwho wi sh to make a conment

at this tinme?
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(No response.)

HEARI NG OFFI CER VACCARG  Ckay. Seeing none | am
going to turn to the phones. |'m hopeful that WbEX is
still up and running, M. Jennings?

MS. JENNINGS: Yes.

HEARI NG OFFI CER VACCARG |Is there anybody on the
l'ine?

M5. JENNI NGS: Four people.

HEARI NG OFFI CER VACCARO kay. |If there are any
menbers of the public on the phone who m ght wish to nake a
comment at this time, this is your opportunity to do so.

(No response.)

HEARI NG OFFI CER VACCARO O course you are under
no obligation to do so. And | am hearing no one offer to
make a conment but 1'Il make the final call just to ensure
that no one is left out. |[If anyone on the tel ephone w shes
to make a public comment at this tinme please do so.

(No response.)

HEARI NG OFFI CER VACCARO  kay, | hear none.
think that allows me to turn the m crophone back over to the
Presiding Menber to adjourn today's proceeding.

PRESI DI NG MEMBER DOUGLAS: Al right. Wwell I'd
like to thank everybody. | found this day to be very
hel pful and very productive. Let nme ask Comm ssioner

McAl lister, do you have any cl osing comrents?
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(Sounds over WebEx.)

ASSOCI ATE MEMBER McALLI STER:  No.

PRESI DI NG MEMBER DOUGLAS: All right. D d we hear
a person on the phone who wanted to nake a public comrent?

(No response.)

PRESI DI NG MEMBER DOUGLAS: W heard a voice but we
don't know if that was an intent to nake a public comrent or
nmerely sonet hing picked up on the m crophone.

Al right. So with that, we will look forward to
receiving your briefs and we are adj ourned.

(The Evidentiary Hearing adjourned at 7:32 p.m)

--000- -
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